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BOARD of SUPERVISORS 

August 21, 2Q13 

Mica Ringel 
485 Potrero Avenue, Unit C 
San .Francisco, GA 94110 

Subject: . Appeal of Determi_n~tion of Exemption from Environmental Review for a 
· Project Located at 435-437 Potrero Avenue 

Dear Mr. Ringel: 

The Office of the Clerk ofthe Board is in receipt of a memorandum dated August 16, 2013 
(copy attached), from the City Attorney's office regarding the timely filing of an appeal of 
the determination of exemption from environmental review for a project located at 435-437 

. Potrero Avenue. 

The City At1prney has determined that the appeal was filed in a timely manner. 

A hearing date has been scheduled on Tuesday~ September 24, 2013, at 3:00 p.m., at 
the Board of Supervisors meeting to be held in City Hall, Legislative Chamber, Room 250, 
1 Dr. Carlton B. Good_lett Place, San Francisco, CA 94102. 

Pursuant to the Interim Procedures 7 and 9, please provide to the Clerk's Office by: 

8 days prior to the hearing: any documentation which you may want available to the · 
Board members prior to the hearing; 

11 days prior to the h~aring: names of interested parties to be notified of the hearing. 

Please provide 1 electronic file and 18 hard copies of the documentation for distribution, 
and, if possible, names and addresses of interested parties to be notified in label format. 

If you have any questions, please feel free to contact Legislative Deputy ·Director, Rick 
Caldeira at ( 415) 554-7711 or Legislation Cle~k. Joy Lamug. at ( 415) 554-7712. 

Very truly yours, 
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY 

DENNIS J. HERRERA 
City Attorney 

MARLENA G. BYRNE 
Deputy City Attorney 

C:l DIRECT DIAL: (415) 554-4620 : : 
E-MAIL: morleno.byme~sfgo§"~rg ~ 

u1::_ 
..... _,,.._. 

MEMORAND°UM z;..::... :-:"'--
c..: -... ~ ;.,_JX' 
r::-' ·-o 

.0 ~rn 

~~~~ TO: Ailgela Calvillo 
Clerk of the Board of Supervisors 

FROM: Marlena G. Byrne ~tJd- · 
Deputy City Attorney · 

DATE: August 16, 2013 

RE: Appeal of Determination of Exemption from Environmental Review for a Project 
Located at 435-437 Potrero Avenue 

You have asked for our advice on the timeliness of an appeal to the Board of Supervisors, 
received by the Clerk's Office on August 12, 2013, by Mica I. Ringel, of the Planning 
Department's determination that a project located at 435-437 Potrero Avenue is exempt from 
environmental review under the California Environmental Quality Act ("CEQA"). The propo~ed. 
work involves establishment of an internet services exchange to occupy the entirety of an 
existing 10,000 square foot building ("proposed projecf'). 

The Appellant provided a copy of the Planning Commission's Motion No. 18921, dated 
July 11, 2013, approving a conditio:Q.al"use application for the proposed project, which motion 
found that the proposed project was exempt under Class 1 of the CEQAGuidelines as a minor 
alteration to an existing facility (14 Cal. Code Reg. §15301 et seq.). Accordingly, the appeal is 
ripe because an approval action has been taken for the project. 

Conditional use approvals are subject to a 30-day appeal period, which generally would 
have run on August 10. (Please·see Planning Code section 308.l(b).) But, because August 10 fell 
on a Saturday this year, the Board of Supervisors Clerk's Office would have accepted such an 
appeal of the conditional use approval as tirriely filed until August 12, 2013. Accordingly, it is 
our view that the appeal of this categorical exemption determination is timely, and the appeal 
should be calendared before the Board of Supervisors. We recommend that you so advise the 
Appellant. · 

Please let me know if I may be of further assistance. 

cc: Rick Caldeira, Deputy Director, Clerk of the Board 
· Joy Lamug, Board Clerk's Office 
Erica Dayrit, Board Clerk's Office 
Jon Givner, Deputy City Attorney 
Kate Stacy, Deputy City Attorney 

MGB 

Scott Sanchez, Zoning Administrator, Planning Department 
Sarah Jones, Environmental Review Officer, Planning Department 
AnMarie Rodgers, Planning Department 
Nannie Turrell, Planning Department 
Tina Tam, Planning Department 
Corey Teague, Planning Department 

CITY HALL· l DR. CARLTON B. GOODLETI PLACE, ROOM 234 ·SAN FRANCISCO, CALIFORNIA 94102 
RECEPTION: (415) 554-4700 FACSIMILE: (415) 554-47 57 

n:\londuse \mbyrne \bos ceqo oppf~~4g5-437 potrero timeliness.docx 
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BOARD of SUPERVISORS 

August 13, 2013 

To: Jon Givner 
Deputy City Attorney L 

. Rick Caldeira ~ 
Legislative Deputy Director\ 

From: 

Subject:· Appeal. of Determination of Exemption from Environmental Review for 
435-437 Potrero Avenue - Block No. 3974, Lot No. 022 

An appeal of Determination of Exemption from Environmental Review for 435-437 Potrero 
Avenue (Assessor's Block No. 3974, Lot No. 022) was filed with the Office of the Clerk of the 
Board ,on August 12, 2013, by Mica I. Ringel. 

Pursuant to the Interim Procedures of Appeals for Negative Declaration and Categorical 
Exemptions No. 5, I am forwarding this appeal, with attached documents, to the City Attorney's 
Office to determine if the appeal has been filed in a timely manner. The City Attorney's 
determination should be made within three working days of receipt of this request. 

If you have any questions, you can contact me at (415) 554-771 L 

. (A Conditional Use Appeal was also filed on August 12, 2013, along with this appeal; the 
Conditional Use Appeal was referred to the Director of Public Works for verification of 
signatures.) 

c: Angela Calvillo, Clerk of the Board 
·Kate Stacy, Deputy City Attorney . 
Marlena Byrne, Deputy City Attornei 
Scott San.chez, Zoning Adnlinistrator, Planning Department 
Sarah Jones, Acting Environmental Review Officer, Planning .Department 
AnMarie Rodgers, Planning Department 
Andrea Contreras,. Planning Department 
Corey Teague, Planning Department 
Jonas Ionin, Acting Planning Commission Secretary 
Victor Pacheco, Board of Appeals 
Cynthia Goldstein, Board of Appeals 
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BOAR]) OF SUPERVISORS 

CITY & COUNTY OF SAN FRANCISCO 

---600---

-APPEAL OF THE 

EXEMPTION DETERMINATION 

& 

CONDITIONAL USE PERMIT 

INTERNET SERVICES EXCHANGE 

435-437 POTRERO A VENUE 

CASE NO. 2013.0477C 

MICA I. RINGEL 
485 Potrero A venue, Unit C 
San Francisco, CA 94110 

415.519.7523 

supermica@gmail.com 
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MICA I. RINGEL 
485 Potrero A venue, Unit C 

San Francisco, CA 94110 

415.519.7523. 

supermica@gmail.com 

-Board President David Chiu 
and Members. of the Board of Supervisors 
c/o Angela Calvillo, 
Clerk of the Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94110 

BYHANDDELWERY 

Re: Appeal of Categorical Exemption Determination 
Appeal of Conditional Use Permit 
435-437 Potrero Avenue 
Case No. 2013.0477C 
Legitimized Internet Services Exchange 

Dear President Chiu and Supervisors: 

August 12, 2013 

I am appealing a determination made by the Planning Department and Commission (hereinafter 

collectively "Planning") that a Conditional Use (CU) Permit to establish an Internet Services 

Exchange (ISE) at 435-437 Potrero Avenue is somehow exempt from the provisions of the· 

California Environmental Quality Act (CEQA) by "~i.amp" of a Class 1 categorical exemption. 

BACKGROUND 

On July 11th 2013, the Planning Commission too!( action and approved Motion No. 18921 

adopting findings relating to the approval of CU Authorization pursuant t6 Planning Code § 

179.1, 227(r), 303, and 303(h), to allow approximately 10,000 gross square feet ofISE on the 

entirety of both floors at 435-437 Potrero Avenue, in an existing two-story building within an 

Urban Mixed Use (UMU) zoning district bordering Residential (RH-2). 
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An ISE is a prohibited use within a UMU zoning district, and the Commission's authorization 

was contingent on approval of a Letter of Legitimization (LOL) signed by the Zoning 

Administr~tor (ZA) on June 4th 2013. 

I filed a Jurisdiction Request (JR) with the Board of Appeals (BOA) on July 25th to challenge the 

LOL determination. The JR will be heard ori.Augu5t 14th. 

It is my contention that Planning has (1) abused its discretion fu its determination that this project . . 

is categorically exempt and (2) failed to make the required findings that would support an 

exemption. 

CALIFORNIA ENVIRONMENTAL QUALITY ACT 

CEQA is not to be stretched beyond the "rea.Sonable scope of the statutory language." 1 

Class 1 categorical exemption is applicable to the "operation, repair, maintenance, permitting, 

-leasing, licensing, or minor alteration of existing public or private structures, facilities, 

mechanical equipment, 01: topographical features, involving negligible or no expansion of use 

beyond that eXisting at the time of the lead agency's determination." 2 

SIGNIFICANT CHANGE OF USE 

435-437 Potrero Avenue had been without a tenant for a minimum of 3 years on July 11th, 2013 

when the Commission.took action and granted the CUP. By definition, an unoccupied property 

is empty, vacant,· and without an active use. ·Any subsequent use beyond that which existed at 

the time of project approval, which was nothing, would have to be considered a clear expansion 

of use. 

1 CCR§ 15003(£); Citizens of Goleta Valleyv. Board of Supervisors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103 
Cal.App.4th 98, 110 

2 CCR§ 15301. 
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The former tenant [RCN/ Astound] had used the site to house an ancillary hub for the broadcast 

and transmission of their digital cable franchise3. 

The Project Sponsor's submittal in support of the CUP outlines the framework for the site to 

become a public Da!a Center serving "local retail business customers." It will be "much like a 

local print shop" or a Kinko's. "At any given time there will be 4-6 people employed at the 

facility with 2-4 employees of customers rotating on and off-site at any given time." Whereas, 

the commerce element had never previously existed at the site before, it becoming a commercial 

web host would again have be considered as a Clear expansion of use. 

In their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul 

Avenue, the Project Sponsor's submittal states this project will "represent a local choice for the 

San Francisco Small Business Community''. It will ''help attract and retain small businesses and 

start-up companies" and in turn, that will "promote further job gi:owth in San Francisco." They 

believe they can "provide a higher degree of service than the larger national and multi-national 

platforms" as long as it will "not require construction of a new facility." 

An ISE would have been principally permitted under the site's previous M-1 (Light Industrial) 

zoning, however pursuant to Eastern Neighborhoods rezoning to UMU, Data Centers are 

prohibited in UMU. The Project Sponsor admits that the site had been vacant since 2010 and 

that in that time RCN/ Astound had not secured the appropriate permits to establish an ISE at 

435-437 Potrero Avenue. It is my contention that they did not proVide Internet Services from 

this site, but rather from their Data Center at 200 Paul, and that pursuant to their Franchise 

agreement Utility Permit, the Potrero hub is considered a "facility" and thus not regulated by 

Planning. 

3 "RCN has a principal headend and hub site located at 200 Paul A venue, San Francisco, 

California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero 

A venue, San Francisco, CA, 94110. This hub site is served by and technically integrated with 

the principal heade~d. RCN serves the general population_ within this OVS service area." 

www.fcc.gov/bureaus/mb/ovs/rcnsfnoi.doc 
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This calls into question the lack of due diligence. Why wasn't this assessed as a new project for 

CU approval, rather than "legitimized'' as an existing business that could forego environmental 

review? In this context, CEQA analysis becomes very important. If the project fails to meet 

the Class 1 guidelines of an "existing facility" it is not categorically exempt. The facility 

exists, yes ... but it is no longer an ancillary hub for digital cab~e. RCN/Astound abandoned the 

utilify use of 435-437 Potrero in 2010 when their lease expired. The pending use is predicated 

by what it has sought entitlement to become~ a commercial web host. 

· Negligible refers to a quantity so small it can be ignored; something so insignificant it is neither 

important, nor worthy of consideration. The planned expansion of µse is neither insignificant 

nor negligible: .. and even if it was it's still not categorically exempt. 

The exception to the exemption is that a project with the potential of causing significant 

cumulative impacts, or which otherwise has a reasonable possibility of resulting in significant 

effects does not qualify for exemptions. 

PUBLIC HEAL TH AND SAFETY 

The following statement from the Project Sponsor's Submittal is not true: "the CU Authorization 

.will not be detrimental to the health, safety or general welfare of the persons or the businesses in 

the vicinity." 

There is an industrial sized 4,000 KW Generator on-site and the emissions "stack" is located 

directly in our back yards. The health risks associated with Toxic Air Contaminant [TAC]· · 

areare quantified by ones distance to the sourc~. TAC's are directly related to A.Sthma, Heart 

Attacks, Strokes, Hypertension and shorter life spans. Potrero Ave has very poor Air Quality 

and Noise Levels, both which measure parall~l to Highway 101, which is two blocks away. 

San Francisco Municipal Code§ 20014 states: 

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002) . 
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The Board of Supervisors.finds and declares thefollowing: 

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen oxides 

(NOx), particulate matter with a diameter of 10 microns or less (P Ml OJ, sulfur oxides 

and hydrocarbons contributing to ground-level ozone, and reduced visibility. 

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans, 

which include lung cancer, aggravation of respiratory and cardiovascular disease, 

aggravation of existing asthma, acute respiratory symptoms, and chronic bronchitis and 

decreased lung.function. · 

(c) In August of 1998, the California Air Resource Board listed diesel exhaust, 

specifically particulate emissions from diesel fueled engines, as a "toxic air 

contaminant. " 

(d) According to the Bay Area Air Quality Management District (BAAQMD), Diesel 

Backup Generators tend to emit more pollutants than a new well-controlled power plant. 

In fact, even a clean diesel backup generator may emit more than 20 times as muchNOx 

per kilowatt-hour as a new well-controlled power plant. Older dirtier Diesel Backup 

Generators may emit 200 times as much NOx. 

(e) The Bay Area is currently designated nonattainment for the national ozone standards 

by the United States Environmental Protection Agency. 

(f) The Bay Area is currently designated nonattainmentfor the state ozone and PMJO 

standards by the California Air Resource Board 

(g) The City and County of San Francisco is concerned about the health hazards posed 

by diesel emissions polluting the air, and wishes to impose limitations on Diesel Backup 

Generators to reduce the emission of diesel exhaust. 

BAY AREA AJR QUALITY MANAGEMENT DISTRICT (BAAQMD) 

Although the pe~t to operate the generator had expired during vacancy, the Bay Area Air 

Quality Management District (BAAQJ\.ID) has already issued a new permit for the new use. As 

part of the exhibits is the new permit and for your comparison are the old permits emissions 

report which details 19 of a hundred plus toxins this generator emitted into my backyard under 
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the previous permit. Please note that the toxins are measured in .lbs per day (yearly emissions 

divided by 365 days). 

Generator's are not just for emergency use. ·Generators have to be regularly tested and 

maintained. Anytime there is interruption in power the engine fires on. There will not always be 

staff at the facility, and sometimes problems can't be immediately fixed. Is my neighborhood 
.. 

expected to shelter in-place? Indeed, we are, and due to the "mission critical" nature of a data 

center, this allows for the potential of hours upon hours of industrial strength diesel emissions in 

this increasingly residential neighborhood. 

Several adjacent neighbors on Utah Street and Potrero A venue have testified that the old 

. generator would emit visible plumes of black "smoke" -which is not smoke at all, it is actually 

carcinogenic soot;. emitted into our backyards and into the air for we breathe; and the vibrations 

could be felt whenever the generator was in use. 

The problems are not just attributed to the generator, but also to noise from the rooftop fans. 

One neighbors describes a constant electrical hum that emanated from the building that could be 

prominently heard in the evening. Two neighbors who live directly behind 435-437 Potrero 

describe the period after the former ten~.ts ~eft as being relief from the audible static they had 

endured for years. 

The Project Sponsor states that the existing HV AC meets noise standards. They also propose 

specific mitigation measures (e.g. Mufflers) to reduce sound. ·The motion adopted by the 

Planning Commission recognizes that a noise study is underway-but not yet completed. Under 

CEQA, you have to complete the environmental analysis prior to project approval. Neither the 

CEQA checklist, nor any· other environmentaI documents exist. 

This project is not exempt from environmental review, but rather is a prime candidate for 

environmental review. 

Not only did the former tenant not obtain permits with Planning .for an ISE, but also they" never 

finalized any permits with DBI throughout their entire lease, including the electrical. They 

were tenants who officially terminated use yvhen they left and now the landlord is trying continue 

use years later, thus the "legitimization". 
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There has been no disclosure of the adverse environmental and health effects to the surrounding 

neighborhood from the project sponsor or by Planning. This project has nearly escaped 

environmental review via "legitimization" and the CU process. 

LAND USE STANDARDS 

General Welfare Standard 

· • "The establishment, maintenance or conducting of the use for which a use permit is 

sought will not, under the particular case, be detrimental to the public welfare or injurious · 

to property or improvements in the neighborhood" (Hawkins v. County of Marin (1976) · 

54 Cal.App.3d 586). 

Nuisance Standard 

• "Any use found to be objectionable or incompatible with the character of the city and its 

environs due to noise, dust, odors or other undesirable characteristics may be. prohibited" 

(Snow v. City of Garden Grove (1961) Cal.App.2d 496). 

General Plan Consistency Standard 

• "Although use perrriits are not explicitly made subject to a general plan meeting the 

requirement of state law, that condition is necess~rily to be implied from the hierarchical 

relationship of land use laws. Thus, use permits are struck from the mold of the zoning 

law, the zoning law must comply with the adopted general plan, and the adopted general 

plan must conform with state law; the validity of the permit process derives from 

compliance with this hierarchy of planning laws (Neighborhood Action Group v. County 

a/Calaveras (1984) 156 Cal.App.3d 1176). 

Zoning Consistency Standard 

• "To obtain a use permit, the applicant must generally show that the contemplated use"is 

compatible with the policies in terms of the zoning ordinances, and that such use would 

be essential or desirable to the public convenience or welfare, and will not impair the 

·integrity and character of the zoned district or be detrimental to the public health, safety, 

morals or welfare" (O'Hagen v. Board of Zoning Adjustment (1971) 19 Cal.App.3d 151). 
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CALL FOR RELIEF 

I humbly request that the Board: (1) take peremptory action by issuii;ig a permanent injunction of 

the CUP; (2) compel Planning to rescind its determination that the project is eligible to forego 

environmental review, and; (3) require that in the future Planning ·conduct a thorough 

environmental analysis for all proposed ISEs to determine whether they "may have a significant 

effect on the environment". 

DECLARATION 

· I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct. 

J\1ICA I. RrnGEL 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

Subject to: (Select only if applicable) 

D Affordable Housing (Sec. 415) 

D Jobs Housing Linkage Program (Sec. 413) 

D Downtown Park Fee (Sec. 412) 

D First Source Hiring (Admin. Code) 

D Child Care Requirement (Sec._!~4) 

• Other (TIDF - Sec. 411) 

1650 Mission Sl 
SUite400 
Sao Frantisen, 
CA941~2479 

· Reception: 
415.558.6378 

Planning Comm.ission Motion No. 18921 
HEARING DATE: JULY 11, 2013 

Date: 
Case No.: 
Project Address: 
Zoning: 

Block/Lot: 
Project Sponsor: 

Staff Contact: 

July 3, 2013 
2013.00477 c 
435-437 Potrero Avenue 
UMU (Prban Mixed Use) District 
58-X Height and Bulle District 
3974/022 
Industry Capital Internet Infrastructure, LLC 
1 Sansome Street, 15th Floor 
San Francisco, CA 94104 
Corey Teague - (415) 575-9081 
corey.teague@sfgov.org 

·,.,'",_ 
' . . I 

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITTONAf USE 
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, ANf/ 303(H), 
TO ALLOW APPROXIMATELY 10,000 . GROSS SQUARE FEET OF INTERNET SfRVICES 
EXCHANGE ON THE ENTIRETY OF.BOTH FLOORS OF THE EXISTING TWO-STORY '~DING 
WITIIlN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT ,JND BULK 
DISTRICT. . . . . I 

.11 
PREAMBLE 

. . 
On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC 

Fax: 
415.558.6499 

Planning 
Information: 
415.558.6377 

(hereinafter "Project Sponsor"), filed ·an application with the Planning Department (hereinafter · 
"Department") for Conditional Use Authorization under Planning_ Code Sections 179.1, 227(r), 303, and 
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange ·on the entiretY of 
both floors of the existing two-story building within a UMU (Urban Mi>ced Use) Zoning District and 58-X 
Height and Bulle District~ 

On July 11, 2013, the San Francisco Planning Commission (hereinafter "Commission") conducted a duly 
noticed public ~earing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 

www.sMMHhing.org 



Motion No. 18921 
Ju.ly 11, 2013 

CASE NO. 2013.0477-C 
435-437 Potrero Avenue 

~ The Project is exempt fro~ the California Environmental Quality Act ("CEQA") as a ·class 1 categorical 
exemption .. 

The Commission has heard ·and considered the testimony presented to it at the public hearing and has 
further considered written materials and oral testimony presented on behalf of the applicant, Department 
staff, and other interested parties. · 

MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No. 
2013.0477C, subject to the conditions contained in "EXHIBIT A" of this motion, based on the following 
firidings: 

FINDINGS 

. Having reviewed the materials identified in the preamble above~ and having heard all testirilony and 
arguments, this Commission finds, concludes, and determines as follows: 

1. The above recitals are accurate and constitute findings of this Commission. 

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue 
. between 17th and Mariposa Streets. The property is located within the UMU (Urban Mix:ed Use) 

District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square 
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950 
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently 
d.b.a.. Astound Networks). 

3. Surrounding Properties and Neighborhood. The project site is located in an area where the 
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of 
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a 
mix of land uses~ The subject property is located in. a cluster of UMU zoning that ;ilso borders 
RH-2 (along Utah Street) and PDR-~-G. Land uses on the subject block include a gas statj.on, art 

studio, auto repair shop, residential buildings, and· a vacant lot proposed for residential 
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero 
Shopping Center, and the Soka Gakkai Inte~tional of America Buddhist Center. 

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to 
occupy the entire building of approximately 10,000 square fee~ through .the Eastern 
Neighborhoods Legitimization program. No changes to the ex:terior of the building are proposed 
except for some additional screenfug for the existing rooftop mechanical equipment In contrast · 
to larger ISEs, this project's small scale, local oWnership, and cen~al location will allow it to 
provide services to smaller users and businesses within the City. 

5. Public Comment When the case report was issued on June 3, 2013, the Department had not 
recei~ed any comments from the public explicitly supporting or opposing the project However, 
several neighbors did· express concerns about specific aspects of the project that were generally 
related to the operation of the backup generator. These concerns were based on their experiences 
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Motion No. 18921 
Jury 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

from previous operators of the building. Additionally, one neighbor on the subject block clarified 
that they are in fact opposed to the project. In response to these concerns, the current Project 
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st. 

On July 10th and 11th, the Department received new emails of opposition from two neighbors on 
the subject block, one eri1ail of opposition from a resident living approximately 4 blocks away, 
and one email of opposition from a resident who didn't identify their address. The primary 
concerns in those emails stem from the potential noise, vibrations, and dischar.ge from the backup 
generator in the building. 

6. Planning Code Compliance: The Commission finds that the Project is consistent with the 
relevant provisions of J:he Planning Code in the following manner: 

A. Legitimization. Plailning Code Section 179.1 established a time-limited program wherein 
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit 
of required permits may seek those permits. Uses that could be "legitimized" under this 
Section are those uses which, under the current provisions of this Code and without this: 
Section, could not otherwise seek the required permits. 

The proposed Internet Services Ex_change (ISE) originally occupied the subject buz1ding in 2000. The 
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use 

· Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this 
project stating that the approximl}tely 10,000 gross square feet of Internet Services Exchange 
oc"cupying the entire existing buz1ding is eligible to be approved as a legal nonconforming use pursuant 
to Planning Co.de section 179.1. As such, the project is now seeking a Conditional Use Authorization 
under the provisions of the properties former M-1 zoning. 

7, · Planning Code Section 303 establishes criteria for the Planning Commission to consider when 
reviewing applications for Conditional Use approval .. On balance, the projetj: does comply with 
said criteria in that · 

A. The proposed new uses and building, at- the size and intensjty contemplated and ·at the 
proposed location, will provide a development that is necessary or desirable, and compatible 
with, the neighborhood or the community. 

The proposed Internet Services Exchange has already existed at the site for more than ten· years 
without any reported complaints from surrounding businesses or residents~ The low-intensity nature 
of the use, along with its relatively small s~·and scale, make it compatible with the existing mixed use 
surroundings. Additionally, the use. provides a locally-owned, small-scale option for small businesses 
within the City for data and information storage. 

B. The proposed project will not be detrimental _to the health, safety, convenience or general. 
welfare of persons residing or working in the vicinity. There are no features of the project 
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Motion No. 18921 
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CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

that could be detrimental to the health, safety or convenience of those residing or working 
the area, in that 

i. Nature of proposed site, including its size and shape, and the proposed size, shape and 
arrangement of structures; 

The existing building is two stories and approximately 30 feet high. It was originally built in 1950 
and is representative of the size and scale of buildings in the area. The project would not enlarge or 
reduce the size of the building. 

ii. The accessibility and traffic patterns for persons and vehicles, the type and volume of 
such traffic, and the adequacy of proposed off-street parking and loading; 

The nature of the project is such that very little traffic will be generated because it is not a typical 
commercial use where customers come to the place of business to receive a s.ervice or purchase a 
good. Additionally, only two to four workers will be present at a time. Therefore, the project will 
not create issues for traffic or parking. 

iii. The safeguards afforded to prevent noxious or offensive emissions such as noise, glare, 
dust and odor; 

The existing HV AC equipment consists of seven fan units that wi1l comply with the San Francisco 
Noise ~dinance the equipment and does not emit any dust or odors. The backup generator will 
only be used for testing and in emergencies like power outages. 

iv. Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces, 
parking and loading areas, service areas, lighting and signs; 

The existing building covers the entire site and includes no open space or landscaped areas. All 
lighting and signing wi1l meet Planning Code requirements. 

C. That the use as proposed will comply with the applio.ble provisions of the Planning Code 
. and will not adversely affect the General Plan. 

The Project complies with all relevant requirements and standards of the Planning Code and is 
consistent with objectives ~nd policies of the General Plan as detailed below. 

D. That the use as proposed would provide development that is in conformity with the purpose 
of the applicable Neighborhood Commercial District. 

The project is not located within a Neighborhood Commercial District. 

1593 
SliN FRANCISCO 
-· ............ ft l"lll~ca.ADTWll-=-t¥ 4 



Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435437 Potrero Avenue 

8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to 
consider when .reviewing. applications for Conditional Use Approval of Internet Services 
Exchanges. On balance, the project does comply with said criteria in that: 

SAN FRAHCISI:O . 

a. The intensity of the use at this location and in the surrounding neighborhood is not such 

that allowing the use will likely foreclose the location of other needed neighborhood
servirig uses in the area; 

The use has a low intensity and has existed in the building for more than ten years with no known 
negative impacts. Additionally, t~ existing building is not currently designed to easily 
accommodate a more active commercial use, and therefore. is suitable for an Internet Services 
Exchange.· 

b. The building in which the use is located is designed in discrete elements, which respect 
the scale of development in adjacent blocks, particularly any existing residential uses; 

The existing building is two stories and approximately 30 feet high. It was originally built in 1950 
and is representative of the size .and scale of buildings in the area. The projed would not enlarge or 
reduce the size of the building. 

c. Rooftop equipment on the building in which the use is located is screened appropriately; 

. . 

The _project is required to provide adequate scr~ening of rooftop equipment pursua:nt to Planning 
Code Section 141 and Condition of Approval No. 6 in this motion. 

d. The back-up power system f~r the proposed use will comply with all applicable federal 
state, regional and local air pollution controls; 

The existing backup generator complies with all relevant controls and is permitted by the Bay 
Area Air Quality Management District (Permit No. 21731). 

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San 
Francisco Noise Control Ordinance; 

A consultant is CUn"ently conducting a noise analysis for this building. The building's rooftop 
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 
levels permitted for commercial and industrial buildings (no more than eight dBA above the local 
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section 
2909 of the San Francisco Police Code). ·This requirement is also listed as Condition of Approval 
No. 1i of this motion. 
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f. The building is designed to minimize energy consumption, such ~ through the use of 
energy-efficient technology, including without limitation, heating, ventilating and air 
conditioning systems, lighting controls, natural ventilation and recapturing waste heat, 
and as such commercially available technology evolves; 

The existing equipment at the site is Jul.ly operable. However, the project ·will also use the 
following energy saving techniques to reduce the total power consumption of the buz1ding: 

1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current 
UJiinterruptible power system from 80 percent efficiency to 96.5 percent efficiency. 

2) Cold isle containment, which can reduce the power a8sociated with mechanical cooling by 
25 to 30 percent. 

3) Air-side economization, which can reduce the cooling power consumption by an 
·estimated. 50 to 60 percent. 

g. The project sponsor has examined the feasibility of supplying and, to the extent feasible, 
will supply all or a portion of the building's power needs through on-site power 
generation, such as through the use of fuel cells or co-generation; 

The project sponsor studied the feasibility of using on-site Co-generation and fuel cells. However, 
due to the limited lot size, such power generation is not possible. 

h. The project sponsor shall have submitted design capacity and projected power use of the 
building as part of the conditional use application; 

The building is served by PG&E with a 1.0 mega volt ampere ("MVA") dedicated under~ound 
. feed transformer that is iocated inside the building. This translates into a serviced capacity of 
approx~mately BOOkW of power per hour. Using a vacancy factor estimate of 7.5 percent, the 
projected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month. 

The following table provides projected monthly energy use per year as the building is leased up 
over time: 

Power Use per Month 2013 2014 2015 2016 
Total Capacity (KWh) 36,000 216,000 360,000 540,000 

9. General Plan Compliance. The. Project is, on balance, consistent with the following Objectives 
and Policies of the General Plan: 

COMMERCE AND INDUSTRY 

Objectives and Policies 

OBJECTIVE 1: · 

Sl>.NFMNCISGO -- ___ .._. ___ -eDA.D'T'Us;:;:NT 
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MANAGE ECONOMIC GROW1H AND CHANGE TO ENSURE ENHANCEMENT OF THE 

TOTAL CITY UVING AND WORKINIG ENVIRONMENT. 

Policyl.1: 
Encourage development which provides substantial net benefits and minimizes undesirable 
consequences. Discourage development that has substantial undesirable consequences that 

cannot be mitigated. 

The project wi/.l provided a much needed support service for other businesses within the City without 
producing undesirable consequences. 

OBJECTIVE 3: · 
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS, 

PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. 

Policy 3.4: 
Assist newly emerging economic actiyities. 

OBJECTIVE 4: 

IMPROVE THE VIABILITY OF. EXISTING INDUSTRY IN THE CTIY AND TIIB 
A'ITRACTIVENESS OF THE CTIY AS A LOCATION FOR NEW INDUSTRY. 

Policy4.1: 
Maintain and enhance a favorable business climate in the city. 

Policy 4.2: 

Promote.ancj. attract those economic activities Vvi.th potential benefit to the City. 

The project will provided a much needed support service for other businesses to locate and grow within the 
City, especially businesses with technological support needs. 

10. Planning Code Section 101.l(b) establishes eight priority-planning policies and requires review 
of permits for consistency with said policies. On balance, the project does comply with said 
policies in that 

A. That existing neighborhood-serving retail. uses be preserved and enhanced and future 
opportunities for resident ·employment in and ownership of such businesses be enhanced. , 

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the 
area. 

B. That existing housing and neighborhood character be conserved and protected in order to 
preserve the cultural and economic diversity of our neighborhoods. 
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The proposed ·use has existed within the subject building since 2000 (including periods of vacancy). 
Continuing th~ use at this location ~l not impact existing housing or neighborhood character. 

C. That the City's supply of affordable housing be preserved and enhanced, 

No housing is created or removed as part of this project. 

D. That commuter traffic not impede MUNI transit service or overburden our· streets or 

neighborhood parking. 

The nature of the project is such· that very little traffic will be generated because it is not a typiciiz 
commercial use where customers ~Ome to the place ofb1fSlneSS to receive a service or purchase a good. 
Additionally, only two· to four workers wiU·be present at a time. Therefore, the project will not create 
issues for traffic, parking, or MUNI. 

E. That a diverse economic base be maintained by protecting our industrial and service sectors 
from displacement due to commercial office development, and that future opportunities fqr 
resident employment and ownership in th.es~ sectors be enhanced. 

The Project will not displace any service or industry establi~hment, but will instead preserve and 
industrial service that has existed at this site since 2000. 

F, That the City achieve the greatest possible preparedness to protect against injury and loss of 
life in an earthquake. 

The project includes no significant changes to the exis_ting building. 

G. That landmarks and historic buildings be preserved. 

The subject building was determined .to not be a historic resource bY the Showplace Square/Northeast 
Mission Historic Survey. 

H. That our parks and open space·and their access to sunlight and vistas be protected from 
development. 

The project will have no impact on existing parks and open spaces. 

11. The Project is consistent with and would" promote the general and specific purposes of the Code 
provided under Section 101.l(b) in that, as designed, the Project would contribute to the character 
and stability of the neighborhood and would constitute a beneficial development 

12. The Commission hereby finds that approval of the Conditional Use authorization would promote 
the health, safety and welfare of the City. 
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DECISION 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

That based upon the Record, the submissions by the Applicant, the staff of the Department and other 
interested parties, the oral testimony presented to this Commission at the public hearings, and all other 
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use 
Application No. 2013.0477C subject to the following conditions attached hereto as ''EXHIBIT A" in 
general conformance with plans on file, d~ted May 30, 2013, and stamped "EXHIBIT B", which is 
incorporated herein by refereni:e as though fully set forth. 

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 
18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 
Board of Supervisors.· For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B . .Goodlett Place, San Francisco, CA 94102. 

I hereby certify that the Planning Commissi~n ADOPTED the foregoing Motion on July 11, 2013. 

Jonas P. Ionin 
Acting Commission Secretary 

AYES: Com.missioners Antonini, Borden, Fong, Moore, and Wu 

NAYS:. Co:1l1filissioner Sugaya 

ABSENT: CommiSsiOner Hillis 

ADOPTED: July 11, 2013 
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AUTHORIZATION 

EXHIBIT A 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

1hls authorization is for a conditionaJ. use to allow approximately 10,000 gross square feet of Internet 
Services Exchange on the entirety of both floors of the existirig two-story building located at 435-437 
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and 
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance ~th plans, 
dated May 30, 2013, and stamped "EXHIBIT B" included in the docket for Case No. 2013.0477C and 
subject to conditions of approval reviewed and approved by the. Commission on July 11, 2013 under 
Motion No. 18921. This authorization and the conditions contained herein run with the property and not 
with a particular Project Sponsor, business, or operator. 

RECORDATION OF CONDITIONS OF APPROVAL 

Prior to the issuance of the building permit or commencement of use for the Project the Zoning 
Administrator shall approve and· order the recordation of a Notice in the Official Records of the Recorder 
of the City and County of San Francisco for the subject property. This Notice shall state that the project is 
subject to the conditions of approval contained herein and reviewed and approved by the Planning 
Commission on July 11, 2013 under Motion No 18921. 

PRINTING OF CONDITIONS OF APPROVAL ON PLANS 

The conditions of approval under the 'Exhibit A' of this Planning Commission Motion No. 18921 shall be 
reproduced on the Index Shee~ of construction plans submitted with the Site or Building permit . 
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional 
Use authorization and any subsequent amendments or modifications. 

SEVERABILITY 

The Project shall comply with all applicable City codes and requirements. If any clause, senterice, section 
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not 
affect or impair other remaining clauses, sentences, or sections of these conditions. 1his decision conveys 
no right to ·construct, or to receive a building permit. "Project Sponsor'' shall include any subsequent 
responsible party. 

CHANGES AND MODIFICATIONS 

Changes to the approved plans may be approved administratively by the Zoning Administrator. 
Significant changes and modifications of co;-tditions shall require Planning Commission approval of a 
new Conditional Use authorization. 

S.t.N FR.t.NCIS"CO 
DL&NNINl!I DEP~ 
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Conditions of Approva·I, Compliance, Monitoring, and Reporting 
PERFORMANCE 

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years 
from the effective date of the Motion. The Department of Building Inspection shall have issu~d a 

·Building Permit or Site Permit to construct the project and/or commence the approved use within 
this three-year. period. 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sfplanning.org. 

2. Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year 
period has lapsed, the, project sponsor must seek a renewal of. this A11thorization by filing an 
application for an amendment to the original Authorization or a . new application for 
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit 
application, the Commission shall conduct a public hearing in order to consider the revocation of 
the Authorization. Sh<:>uld the Commission not revoke the Authoriza_tion following the closure of 
the public hearing, the Commission shall determine the extension of time for the continued 
_validity of the. Authorization. 
For infonnation about_ compliance, contact Code Enforcement, Planning Department at 415-575~6863, 
m.·ef-planniiig.org. 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence 
within the timeframe required by the Department of Building Inspection and be continued 
diligently. to completion. Failure to do so shall be grounds for the Commission to consider 
revoking the approval if more than three (3) years have passed since this Authorization was 
approved. · 

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sfplanning.org. 

4. · Extension. All time limits in the preceding three paragraphs may be extended at the discretion of 
the Zoning Administrator where implementation of the project is delayed by .a public agency, an 
appeal or a legal challenge and only by the length of time for which such public agency, appeal or 
challenge has caused delay. 
For information about compliance, contact_ Code Enforcement, Planning Department at 415-575-6863, 

www.sfplanning.org. 

5. Conformity with Current Law. No application for Building Permit, Site Permit, or other 
entitlement shall be approved unless it complies with all applicable provisions of Oty Codes irt 
effect at the time of such approval. For information about compliance, contact Code Enforcement, 
Planning Department at 415-575-6863, u1unv.sf-planning.org. 

DESIGN - COMPLIANCE AT PLAN STAGE 

6. Rooftop Mechanical Equipment. Pursuant to· Planning Code 141, the Project Sponsor shall 
submit a roof plan to the Planning Department prior to Planning approval of the building permit 
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required 

tq be screened so as not to be visible from any point at or below the roof level of the subject 

building. 
For information about compliance, contact the Case Planner, Planning Department at 415-558-6378, 
www.sfpla:nning.org. 

PROVISIONS 

7. Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38 

of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee 
(TIDF) as required by and based on drawings submitted with the ~uilding Permit Application. 
Prior to the isruance of a temporary certificate Of o_ccupancy, the Project Sponsor- shall provide 

. the Planning Director with certification that the fee has been paid. 
For information about compliance, contact the Case Planner, Planning Department at 415-558-6378, 
www.sf-planning.org. 

MONITORING 

8. Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall 

submit to the Planning Departmenf on an annual basis :power use statements for the previous 

twelve-month period as provided by all suppliers of utilities and shall submit a written annual 
report to the Department of Environment and the Planning Department which shall state: (a) the 

annual energy consumption and fuel consumption of all tenants and occupants of the Internet 
. Services Exchange; (b) the number of all diesel generators located at the site and the hours of 

usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in 

compliance with all applicable local, regional, state and federal permits, regulations and laws; 
and· ( d) such other information as the Planning Commission may require. 

For information about. compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.~f-planning.org. 

9. Enforcement. Violation, of any of the Planning Department conditions of approval contained in 
this Motion cir of any other provisions of Planning Code applicable to this Project shall be subject 
to the enforcement procedures and administrative penalties set forth under Planning Code 

Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to 
other city departments and ·agencies for appropriate enforcement action under their jurisdiction. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, . 
www.sfpla:nning.org. 

10. Revocation due to Violation of. Conditions. Should implementation of this Project result in 

complaints from interested property owners, residents, or commercial lessees which are not 

resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the 
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning 
Administrator shall refer such complaints to the Commission, after which it may hold a public 
heapng on the matter to consider revocation of this authorization. · 
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For inform.a.ti.on about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.~f.-planning.org. · 

OPERATION 

11. Noise ControL The premises shall be adequately soundproofed or insulated for noise and 
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the 
San Francisco Noise Control Ordinance. 
For infonnation about compliance with the fixed mechanical objects such as rooftop air conditioning, 
restaurant ventilation systems, and motors and compressors with acceptable noise levels, co!l-tact the 
Environmental Health Section, Department of Pubiic Health at (415) 252-3800, www.sfdph.org. 

12. Vibration. The Project Sponsor shall attempt to reduce vibration frcim equipment within the 
building and on the roof through rep<ll!, retrofit, or replacement of the equipment 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www~sfplanning.org. 

13. Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the 
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator. 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www4-pla:nning.org. 

14. Sidewalk Maintenance. The Projed; Sponsor shall maintain the main entrance to the building 
arid all sidewalks abutti!tg the subject property in a clean and sanitary condition in compliarice 
with the Department of Public Works Streets and Sidewalk Maintenance Standards. 
For infonnation about compliance, contact Bureau. of Street Use and Mapping, Department of Public 
Works, 415-695-2017, http://sfdpw.org. 

15. Community Liaison. Prior to issuance · of a building permit to construct the project and 
implement the approved use, the Project Sponsor shall appoint a community liaison officer to 
deal with the issues of concern to owners and occupants of nearby properties. The Project 
Sponsor shall provide the Zoning Administrator with written notice of the name, business 
address, and telephone number of the community liaison. Should the contact information change, 
the Zoning Administrator shall be '.!llade aware of such change. The community liaison shall 
report to the Zoning Administrator what issues, if any, are of concern to the con:imunity and what 
issues have not been resolved by the Project Sponsor. 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.~f-.planning.org. 

16. Six-Month ~eport. The Project Sponsor shall report· back to the Planning Commission 
approximately six months after occupancy of the building. The report shall . focus on the 
operation of the building during that time, especially regarding the generation of noise and 
emissions from the backup generator and other equipment. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sfplanning.org. 
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Executive Summary 
Conditional Use 

HEARING DATE: JULY 11, 2013 

1650 Mission St 
SUlte400 
San Francisco, 
CA94103-2479 

Date: July 3, 2013 
2013.00477 c 

Receplion: 
415.558.6378 

Case No.: 
Project Address: 
Zoning: 

Block/Lot: 

435-437 Potrero Avenue 
UMU (Urban Mixed Use) District 

.58-X Height and Bulk District 
3974/022 

Project Sponsor: Industry Capital Internet Infrastructure, LLC 
1 Sansome Street, 15th Floor 

San Francisco, CA 94104 
Staff Contact: Corey Teague - ( 415) 575-9081 

corey. teague@sfgov.org 
Recommendation: Approval with Conditions 

PROJECT D~SCRIPTION 

Fax: 
415.558.6409 

PlanninO 
lnfomlation; 
415.658.6377 

The applicant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of 
appro>9mately 10,000 square feet through the Eastern NeighborhoodS Legi~ation program. No 
changes to the exterior of the builcling are proposed except for some additional screening for the existing 
rooftop mechanical equipment In contrast to larger ISEs, this project's sIIiall stale, local ownership, and 

c~tral location will allow it to provide services to smaller users and businesses witrun the City. 

SITE DESCRIPTION AND PRESENT USE 

The project is located. on the east side of Potrero Avenue between 17th and Mariposa Streets. The property 
is located within the UMU ·(Urban Mixed Use) District with a 58-X height and bulk district. The 
irregularly shaped parcel is nearly 5,000 square feet and cont:alns an approximately 10,000 square foot, 
two-story building that was built in 1950 and the builcling was occupied as an Internet Services Exchange 
from 2000 to 2010 (most recently d.b.a. Astound Networks). · 

SURROUNDING PROPERTIES AND NEIGHBORHOOD 

The project site is located in an area where the commercial nature of Showplace Square and lower Potrero 
begins to transition towards a mix of uses, including residential. As such, it is surrounded by a mix of 
building types and sizes, and a mix of land uses. The subject property is located in a cluster of UMU 
zoning that also borders RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject. block include a 

gas station, art studio, auto repair shop, residential builclings, and a vacant lot proposed for residential 
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero 

Shopping Center, and the Soka Gakkai International of America Buddhist Center. 

wwwlS&itiJ3nning.org 



Executive Summary 
Hearing Date: July 11, 2013 

~ ENVIRONMENTAL REVIEW 

CASE NO. 2013.0477C 
435-437 Potrero Avenue 

The Project is exempt from the California Environmental Quality Act ("CEQA") as a Oass 1 categorical 
exemption. 

HEARING NOTIFICATION 

This project was originally scheduled and noticed for a public hearing on June 13, 2013. It was continued 
to July 11th because the notification poster on site was tom down and not replaced in a reasonable amount 
of time. The poster was replaced and advertised the new hearing date of July 11, 2013. 

-z( ::t>~~:~ 1z1~;~---- --~·-_::~{"-. :;,i~i~-~~t~~Q2;'~--- ~f~r~~~¢¥-~(~~}Jt~_:;W- f ;:t;~;:~~~fl~]~f~n~::: i1~~r~~;;-
Oassified News.Ad 20 days May 24, 2013 May 22, 2013 22 days 

Posted Notice 20 days May 241 2013 May 24, 2013 _ 20 days 

Mailed Notice 20 days May 24, 2013 May 23, 2013 21 days 

.PUBLIC COMMENT 

• The Department did not receive any comments from the project explicitly supporting or 
opposing the project However, several neighbors did express concerns about specific aspects of 
the project that were generally related to the operation of the backup generator. 

ISSUES AND OTHER CONSIDERATIONS 

• On June 4, 2013, the Zoning Administrator determined that the entire-building is eligible to be 
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE 
from 2000 to 2010, and the building has not been used for any other use since 2010. 

• A consultant is currently conducting a noise analysis for this building. The building's rpoftop 
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 
levels permitted for commercial and indus!?al buildings (no more than eight dBA above the local 
ambient at any point outside of the property plane) fu the San Francisco Noise Ordinance (Section 
2909 of the San Francisco Police Code). 

REQUIRED COMMISSION ACTION 

fu ~rder for the proposed ISE to be approved, the Commission must grant conditional use -authorization 
to allow the ISE under the site's previous M-1 Zoning District, pursuant to Planning Code Sections 179.1, 
227(r), 303, and 303(h). · 

BASIS FOR RECOMMENDATION 

• The existing building was used as an ISE from 2000 to 2010 without any formal complaints from 
thecommmri.ty. 
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CASE NO. 2013.0477C 
435-437 Potrero Avenue 

• The project will provide needed supportive technical services for businesses that are locating or 

growing in the City. 

• The project is consistent wifr!. the Planning Code, Mission Area Plan, and the General Plan 

overall. 

I RECOMMENDATION: 

Attachments: 
Parcel Map 

SanbomMap 
Aerial Photographs 
Site Photo 
Zoning Map 
Draft Motion 
Sponsor Submittal 

-Project Narrative . 
-Reduced Size Plans 

Approval with Conditions 

CT: G:\Documents\C\20121435 Potrero Ave\Execulive Summary.doc 
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*The Sanborn Maps in· San Francisco have not been updated since 1998, and this map may not accurately reflect existing conditions. 
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Aerial Photo 
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Planning Commission Draft Motion 
HEARING DATE: JULY 11, 2013 

Date: 
Case No.: 
Project Address: 
Zoning: 

Block/Lot: 
Project Sponsor: 

Staff Contact: 

July 3~ 2013 . 
2013.00477 c 
435-437 Potrero Avenue 
UMU (Urban.Mixed Use) District 
58-X Height and Bulk District 
3974/022 
Industry Capital Internet Infrastructure, LLC 
1 Sansome Street, 15th Floor 
San Francisco, CA 94104 
Corey Teague - (415) 575-9081 
corey.teague@sfgov.org 

ADOPTING FINDINGS . ·RELATING TO . THE APPROVAL OF CONDffiONAL USE 
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R)~ 303, AND 303(H), 
TO ALLOW . APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTWlNET SERVICES 
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING 
WITIIlN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK 
DISTRICT. 

PREAMBLE 

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet fufrastructure, LLC 
(hereinafter ~'Project Sponsor''), filed an application with the· Planning Department (hereinafter 
''Department") for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and 
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of 
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X 
Height and Bulle District. 

On July 11, 2013, the San Francisco Planning Commission (hereinafter "Commission") conducted a duly 
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 

wWw .. sf!1'%~~g. org 

1650 MissionSL 
Suilt40D 
Silll Francisco, , 
CA 9410S-2479 

Reeepfion: 
415.55&.6378 

Fax: 
415.55U409 

Planning 
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415.558.6377 
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The Project is exempt from the California Environmental Quality Act ("CEQA") as a Oass 1 categorical . . 
exemption. 

The Commission has heard and considered the testimony presented to it at the public hearing and has. 
further considered written materials and oral testimony presented on behalf of the applicant, Department 

staff, and other interested parties. 

MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No. 
2013.0477C, subject to the conditions contained in "EXHIBIT A" of this motion, based on the following 

findings: 

FINDINGS 

HaVing reviewed the materials identified in the preamble above, and having heard all testimony and 
arguments, this Commission finds, concludes, 'and determines as follows: 

1. The above recitals are accurate and co:rlstitute findings of this Commission. 

2. Site Description and Present Use. The project is located on the.east side of Pottero Avenue 
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use) 
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square 
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950 
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently 
d.b.a. Astound Networks). · 

3. Surrounding Properties and Neighborhood. The project site is located in an area where the 
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of 
uses, including residential. As such, it is _surrolinded by a mix of building types and sizes, and a 
mix of land uses. The subject property is located in a cluster of UMU zoning that also borders 

RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject bl~ck include a gas station, art 

. studio, auto repair shop, residential buildings, and a vq.cant lot proposed for residential 
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero 
Shopping Center, and the Soka Gakkai International of America Buddhist Center. 

. . 

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to 
occupy the entire building of approximately 10,000 square feet through the Eastern 
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed 
except for some additional screening for the existing rooftop mechanical equipment In contrast 
to larger ISEs, this project's small scale, local ownership, and central location will allow it to 
provide services to smaller users and businesses within the City. 

5. Public CoDllil:ent The Department did not receive any comments from the project explicitly 
supporting or opposing the project. However, several ni=ighbors did express concerns about 

specific aspects of the project that were generally related to the operation of the backup 

generator. 
. ' 
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6. Planning Code Compliance: The Comm1ssion finds that the Project is consistent with the 
relevant provisions of the Planning Code in the following manner: 

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein 
existing uses in_ the Eastern Neighborhoods plari area that have operated without the benefit 
of required permits may seek those permits. Uses that could be "legitimized" under this 
Section are those uses which, under the current provisions of this Code· and without this 
Section, could not otherwise seek the required permits. 

The proposed Internet Seraices Exchange ([SE) origi.nally occupied the subject building in 2000. The 
subject property was zoned M-1 at that time, which pennitte4 ISEs with a Conditional Use 
Authorization.· The Zoning Administrator ~sued a Letter of Legitimization on June 4, 2013 for this 
project stating that the approximately 10,000 gross square feet of Internet Service!? Exchange 
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant 
to Planning Code section 179.1. As such, the project is now seeki.ng a Conditional Use Authorization 
under the provisions of the properties former M-1 zoning. 

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when 
reviewing applications for Conditional Use approval. On balance, the project does comply with 
said criteria in that 

A. The proposed new uses and building, at the size and intensity contemplated and at the · 
proposed location, will provide a development that is necessary or desirable, and compati"ble 
with, the neighborhood or the community. 

' 
The proposed Internet Services Exchange has already existed at the site for more than ten years 
without any reported complaints from surrounding businesses or residents. The low-intensity nature 
of the use, along with its relatively small size and scale, make it compatible with _the existing mixed use 
surroundings. Additionally, the use pro'Df:des a ·locally-owned, small-scale option for small businesses 
within the City for data and infonriation storage. 

· B. The proposed project will not be detrimental· to the health, safety, convenience or general 
welfare of persons residing or working in the vicinity. There are no features of the project 
that could be detrimental to the health, safety or convenience of those residirig or working 
the area, in that 

SM! FRANOISCll 

i. · Nature of proposed site, including its size and shape, and the proposed size, shape and 
· arrangement of structures; 

The existing building is two stories and approximately 30 feet high. It was originally bui1t in 1950 
and is representative oj the size and scale ofbuild~ngs in the area. The project would not enlarge or 
reduce the size of the building. 

PLANNING "DEPARtlillENT 3 
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ii The accessibility and traffic patterns for persons and vehicles, the. type and volume of 
such traffic, and the adequacy of proposed off-street parking and loading; 

The nature of the project is such that very little traffic will be generated becaus~ it is not a typical 
commercial use where customers come to the place of business to receive a service or purchase a 
good. Additionally, only two to four workers will be present at a time, and there is a two-space 
tandem parking garage in the building. Therefore, the project will not create issues for traffic or 
parking. ' 

iii. The safeguards afforded to prevent noxious or offensive emissions such as noise, glare, 
dust and odor; 

The existing HV AC equipment consists of seven fan units that will comply with the San Francisco 
Noise Ordinance the equipment an.d does not emit any dust or odors. The backup generator will 
only be used for testing and in emergencies like power outages. 

iv. Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces, 
parking and loading areas, service areas, lighting and signs; 

The existing building covers the entire site and includes no open space or landscaped areas. All 
lighting and signing will meet Planning Code requir~ts. 

C. That the use as proposed will comply with the applicable provisions of the Planning Code 
and will not adversely affect the General Plan. 

The Project complies with all relevant" requirements and standards of the Planning Code and is · 
consistent with objectives and policies of the General Plan as detailed below. 

D. That the use as proposed would provide development that is in conformity with the purpose 
of the applicable Neighborhood Commercial District 

The project is not located within a Neighborhood Commercial District .. 

8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to 
consider when reviewing applications for Conditional Use Approval of Internet Services 
Exchanges. On balance, the project does comply with said criteria in that 

a The intensity of the use at this locati.0n and in the surrounding neighborhood is not such 
that allowing the use will likely foreclose the location of other needed neighborhood
serving uses in the area; 

The use has a low intensity and has existed in the building for more than ten years with no known 
negative impacts. Additionally, the e±isting building is not currently designed to easily 
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SAii FRANCISCO. 

accommodate a more active commercial. use, 'a:nd therefore i.s suitable for a:n Internet Services 
Exchange. 

b. · The building. in which the use is located is designed in discrete elements, which respect 
the scale of development in adjacent blocks, particularly any existing residential uses; 

The exi.sting building i.s two stories and approximately 30 feet high. It was originally built in 1950 
and is representative of the size and scale of buildings in the area. The project would not enlarge or 
reduce the size of the building. 

c. Rooftop equipment on the building in which the use is located is screened appropriately; 

The project is required to provide adequate screening of rooftop equipment pursuant to Planning 
Code Section· 141 and Candition of Approval No. 6 in thi.s motion. 

d. The back-up power system for the proposed use will comply with all applicable federal 
state, regional and local air pollution controls; 

The existing backup generator complies with all relevant controls a:nd i.s permitted by the Bay 
AreaAir Quality Management Di.strict (Permit No. 2_1731). 

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San 
Francisco Noise Control Ordinance; 

A consultant is currently conducting a noise analysi.s for thi.s building. The building's rooftop 
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 
levels permitted for commercial and industrial buildings (no more than eight dBA above the local 
ambient at any point outside of the property plane) in the San Franci.sco Noi.se Ordinance (Section 
2909 of the San frQ11.ci.sco Police Code) .. This requirement is also listed as Condition of Approval 
No. 11 of thi.s motion. 

f. The building is designed to minimize energy consumption, such as through the use of 
energy-efficient technology, including without limitation, heating, ventilating and air 

conditioning systems, lighting controls, natural ventilation and recapturing waste heat, 
and as such commercially available technology evolves; 

The existing equipment at the site i.s fully operable. However, the project will also use the 
following energy saving techniques to reduce the total power consumption of the building: 

1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current 
uninterruptz"ble power system from 80 percent efficiency to 96.5 percent efficiency. 
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2) Cold isle containment, which can reduce the power associated with mechanical. coo~ing by 
25 to 30 percent. 

'3) Air-side economization, · which can reduce the cooling power consumption by ~n 
estimated 50 to 60 percerit. 

g. The project sponsor has examined the feasibility of supplying and, to the extent feasible, 
will supply all or a portion of the . birilding's power needs through on-site :power 
generation, such as through the use of fuel cells or co-generation; 

The project sponsor studied the feasibility of using on-site Co-generation and fuel cells. However, 
due to the limited lot size, such powir generation is not possible. 

h. The project sponsor shall have submitted design capacity and proj~cted power use of the 
building as part of the conditional use application; 

The building is served by PG&E with a 1.0 mega volt ampere ("MVA") dedicated underground 
feed transformer that is located inside the building. This translates into a serviced· capacity of 
approximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the 
projected maximum annual energy use is 6,500,000 .KVVh per year, or 540,000kWh per month. 

The follo'f!*ng table provides projected monthly energy use per year as the building is leased up 
over time: 

2013 2014 2015, 2016 
'36,000 216,000 360,000 540,000 

9. General Plan Compliance. The Project is, on balance, consistent with the following Objectives 
and Policies of the General Plan: 

COMMERCE AND INDUSTRY 

Objectives and Policies 

OBJECTIVE 1: 
MANAGE ECONOMIC GROWIH AND CHANGE TO ENSURE ENHANCEMENT OF 1HE 
TOTAL CTIY LIVIJ'.JG AND WORI<INIG ENVIRONMENT. 

Policy 1.1: . 
Encourage development which provides subs~tial net benefits and minimizes undesirable 

consequences. Discourage development that has substantial undesirable consequences . that 
cannot be mitigated. 

The project will provided a much needed support service for other businesses within the City without 
· producing undesirable consequences. 

1617 
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CASE NO. 2013.0477 C 
435-437 Potrero Avenue-

PROVIDE EXP ANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS, 

PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. 

Policy3.4: 
Assist newly emergmg economic activities. 

OBJECTIVE 4: 

Dv.1PROVE ;nIB VIABILITY OF EXISTING INDUSTRY W THE CITY AND TIIE 

AITRACTNENESS OF THE CITY AS A LOCATION FOR NEW WDUSTRY. 

Policy 4.1: 

Maintain arid enhance a favorable business climate in the city. 

Policy4.2: 
Promote and attract those economic activities with potential benefit to the O.ty. 

The project will provided a much needed support service for other businesses to locate and grow within the 
City, especially businesses with technological support needs. 

10. Planning Code Section 101.l(b) establishes eight priority-planning policies and requires review 
of permits for consistency with said policies. On balance, the project does comply with said 
policies in that 

A That existing neighborhood-serving retail uses be preserved and enhanced and future 
opportunities !or resident employment in and ownership of such businesses be enhanced. 

T1ze proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the 
area. 

B. That existing housing and neighborhood character be conserved and protected in order to 
preserve the cultural and economic diversity of our neighborhoods. 

T1ze proposed use hti.s existed within the subject building since 2000 (including periods of vacancy). 
Continuing the use at this location will not impact existing housing or neighborhood character. 

C. That the O.ty's supply of affordable housing be preserved and enhanced, 

No housing is created or removed as·part of this project. 

D. That commuter traffic not impede MUNI transit service or overburden our streets or 
neighborhood parking. 

1618 
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The nature of the project is such that very little traffic un1l be generated because it is not ti typical 
commercial use where customers come to the place of business to receive a service or purchase a good. 
Additionally, only two to four workers will be present at a time, and there is a two-space tandem 
parking garage in the building. Therefore, the project wi1l not create issues for traffic, parking, or 
MUNL 

E. That a diverse economic base be maintained by prot~g our industrial and service sectors 
from displacement due to commercial office development, and that future opportunities for 
resident employment and ownership in these sectors be enhanced. 

The Project will not displace any service or industry establishment, but will instead presiroe and 
industrial service that has existed at this site since 2000. 

F. That the City achieve the greatest possible preparedness to protect against injury and loss of 
life in an earthquake. 

The project includes no significant changes to the existing building. 

G. That landmarks and historic buildings be preserved. 

The subject building was determine(i. to not be a historic resource by the ShOU!place Square/Northeast 
Mission Historic Survey. 

H. That our parks and open space and their access to sunlight and vistas be protected from 
development 

The project will have no impact on existing parks and open spaces. 

11. The Project is consistent with. and would promote the general and specific purposes of the Code 
provided under Section 101.l(b) in that, as designed, the Project would contribute to the character 
and stability ·of the neighborhood and would constitute a beneficial development 

12. The Commission hereby finds that approval of the Conditional Use authorization would promote 
· the health, safety and welfare of the City. 
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CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

That based upon the Record, the submissions by the Applicant,_ the staff of the Departmt;m.t and other 
interested parties, the oral testimony presented to this Commission at the public hearings, and all other 

written materials submitted by all parties, the Commission hereby APPROVES Conditional Use 
Application No. 2013.0477C subject to ·the following conditions attached hereto as "EXHIBIT A" in 
general conformance with plans on file, dated May 30, 2013, and stamped "EXHIBIT B", which is 
incorporated herein by reference as though fully set forth. 

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 

XXXXX. The effective date of thiS Motion shall.be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 
Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013. 

Jonas P. Ionin 
Acting Commission Secretary 

AYES: 

NAYS: 

·ABSENT: 

ADO}='.TED: July 11, 2013 

SAN FRANCISCO 
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AUTHORIZATION 

EXHIBIT A 

CASE NO. 2013.0477 C 
43.5437 Potrero Avenue 

This authorization is for a conditional use to allow approximately· 10,000 gross square feet of Jntemet 
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437 
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning _Code S~ction(s) 179.1, 227(r), 303, and 
303(h) within the UMU District and a 58-X Height and Bull< District; in general conformance with plans, 

dated May 30, 2013, and stamped "EXHIBIT B" included in the docket for Case No. 2013.0477C and . 
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under 
Motion No. :XXXXXX.._This authoriZation an~ the conditions contained herein run With the property and 
not with, a particular Project Spon5o+, business, or operator .. 

RECORDATION OF CONDITIONS OF APPROVAL 

Prior to the issuance of the building permit or commencement of use for the Project the Zoning 
Administrator shall approve and order the recordation of a Notice in the Officiai Records of the Recorder 
of the City and County of San Francisco for the subject property .. This Notice shall state that the project is 
subject to the conditions of approval contained herein and reviewed· and approved by the Planning 

Commis~on on July 11, 2013 under Motion No :XXXXXX.. 

PRINTING OF CONDITIONS OF APPROVAL ON PLANS 

The conditions of approval under the 'Exhibit A' of this Planning Commission Motion No. XXXXXX shall 
be reproduced on the Index Sheet of construction plans submitted with the Site or Building pe!1Ilit 
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional 
Use authorization and any subsequent amendments or modifications. . 

SEVERABILITY 

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section 
or any part of these conditions of approval is for_ any reason held to be invalid, such invalidity shall not 
affect or Smpair other remaining clauses; sentences, or sections of these conditions. This decision conveys 
no right to construct, or ·to receive a building permit ''Project Sponsor" shall include any subsequent 

responsible party. 

CHANGES AND MODIFICATIONS 

Changes to the approved plans may be approved administratively by the Zoning Administrator. 
Significant changes and modifications of conditions shall require Planning Commission· approval of a 

new Conditional. Use authorization. 

. 10 
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·Conditions of Approval, Compliance, Monitoring, and Reporting 
PERFORMANCE 

1. Validity. The authorization and right vested by virtl,le 'of this action is valid for three (3) years 
.frorri the effective date of the Motion. The Department of Building Inspection shall have issued a 
Building Permit or Site Permit to construct the project and/or commence. the approved use within 
this three-year period. 
For information about compliance, contact Code Enforcw.ent, Planning Department at 415-575-6863, 
www.sf-planning.org. 

2. Expiration and Renewal. Sl;t.ould a Building or Site Permit be sought after the three (3) year 
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an 
application for a:n_._ amendment to the original Aut:llorization or , a· .·new application for 
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit 
application, the Commission shall conduct a public hearing in order to consider the revocation of 
the Authorization. Should the Commission not revoke the Authorization following the closure of 
the public hearing, the Commission shall determine the extension of time for the continued 
validity of the Authorization. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org. 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence 
within the time.frame required by the Department of Building Inspection and be continued 
diligently to completion. Failure to do so shall be grounds for . the Commission to coI).sider 
revoking the approval if more than three (3) years have passed since this Authorization was 
approved. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org. 

4. Extension. All time limits in the preceding three paragraphs may be extended at the discretion of 
the Zoning Administrator where implementation of the project is delayed by a public agency, an 
appeal or a legal challenge and only by the length of time for which such public agency, appeal or 
challerige has caused delay.· · 
For information abt:?ut compliance, ·contact Code Enforcement, Planning Department at 415-575-6863, 
wurt.0.sf-planning.org. 

5. Conformity with Current Law. No application for Building Permit, Site Permit, or other 
entitlement shall be approved unless it complies with all applicable provisions of City Codes in 
effect at the time of such approval. For information about compliance, contact Code Enforcement, 
Planning Department at 415-575-6863, ;11ww.sfplanning.org. 

DESIGN- COMPLIANCE AT PLAN STAGE 

6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall 
submit a roof plan to the Planning Department prior to Planning approval of the building permit 

SAN FRANCISCO. 
PIANNING DEPARTMJiiNT 1622 
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·application. Rooftop mechanical equipment, .if any is proposed as part of the Project, is required 
to be screened so as not to be visible from any point at or below the roof level of the subject 
building. 
For informati.on about compliance, contact the Case Planner, Planning Department .at 415-558-6378, 
www;sf--planning.org. 

PROVISIONS 

7. Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38 
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee 

(TIDF) as required by and "!Jased on drawings submitted with the Building Permit Application. 
Prior to the issuance of a temporary certifi.cate of occupancy,. the Project Sponsor shall provide 
the Planning Director with certification that the fee has been paid. 
For informati.on about compliance, contact the Case Planner, Planning Department at 415-558-6378, 
www.sf-planning.org. 

MONITORING 

8. Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall 
submit to the Planning Department on an annual basis power use statemenfs for the previous 
twelve-month period as provided by all suppliers of utilities and shall submit a written annual 
report to the Department of Environment and the Planning Department which shall state: (a) the 
annual energy consumption and fuel consumption of all tenants and occupants of the _Internet 

Services Exchange; (b) the number of all diesel generators located at the site and the hours of 
usage, including usage for testing purposes; ( c) evidence that diesel generators at the site are in 

compliance with all applicable local,· regional, state and federal permits, regulations and laws;. 
and ( d) such other information as the Planning Commission may require. 
For informati.on about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
. W1.Uw.sf-plannin_g.org. 

9. Enforcement Violation of any of the Planning Department conditions of approval contained in 
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject 
to the enforcement procedures and. ad.ministiative penalti~ set forth under Planning Code 

Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to 
other city departments and agencies for appropriate enforcement action under their jurisdiction. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
urc.DW.sfplanning,.org. · 

10. Revocation due to Violation of Conditions. Should implementation of this Project result in 
complaints from interested property owners, residents, or commercial lessees· which are not 

resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the 
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning 
Administrator shall refer such complaints to the Commission, after which it may hold a public 
hearing on the matter to consider revocation of this authorization. 

SUI. FlilillCISC:O 
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For information about compliance, contact Code Enforce:ment, Planning Department at 415-575-:-6863, 
www.sf.-planning.D!g. 

OPERATION 

11. Noise Control. The premises shall be adequately soundproofed or insulated for noise and 
operated so that fixed-source equipment noise shall not exceed the decibel lev~ specified in the 
San Francisco Noise Control Ordinance. 
For information about compliance with the fixed mechanical objects such as rooftop air conditioning, 
restaura:nt ventz1ation systems, and motors and compressors with. acceptable noise levels, contact the 
Environmental Health Section, Department of Public Health at (415) 252-3800, www.sfdph.org. 

12. Sidewalk Maintenance. The _Project Sponsor shall maintain the main entrance to the building 
and all sidewalks abutting the subject prqperty in. a clean and sanitary condition in compliance 
with the Deparbnent of Public Works Streets and Sidewalk Maintenance Standards. 
For information about compliance, contact Bureau of Stre~t Use and Mapping, Department of Public 
Works, 415-695-2017, http://sfdpw.org. 

13. Community Liaison. Prior to issuance of a building permit to construct the project and 
implement the approved use, the Project Sponsor shall appoint a community liaison officer to 
deal wi~ the issues pf concern to owners and occupants of nearby properties. The Project 
Sponsor shall provide the Zoning Administrator with written notice of the name, business 
address, and telephone number of the community liaison. Should the contact information change, 
the Zoning Administrator shaU be made aware of such change. The community liaison shall 

· report to the Zoning Administrator what issues, if any, are of concern to the community and what 
issues have not been resolved by the Project Sponsor. 
For. information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org. 

SAN FRANCISCO 
PLANNING D~S!il.1' 13 

1624 



.J:>RO.JECT SPQNSOR':S S.UBMITTAL 
f'N SU.PPORT D.F· c·ONDITIONAL USE APPLICATION -···. .... ,- . . . -:: . ·. -.· " . ' - ... . ·-.- ' . . . 

{Plann·in,g .Code .Section· 30~{h)} 

for 

PRE-EXISTING LEGITIMIZED lNTERNET SERVICES USE AT 
43.5-437 POTRERO AVENUE 
(BLOCK '3974, LOT 022) 

. . APPLICANT: . 
INDUSTRY.CAPITAL INTfRNET INFRASTRUCTURE, LLC 

PLANNJN,G 'DEPARTMENT CASE NO. 2013.0477C 
fiEARlf:lG· DATE: June 13,· 2013 

Atj:omeys tor App/ic~nt: 

REUB:E.N
1 
J'ONIUS &. Ros·e.·LLP . 

. One: ·aush $treet, :Suite. :eoo, San Francisco, CA 94104 
Te(~o~: (415) 567-$000: Fax No·.: (41-5)· 399-9480 

1625 

·I 

/ 



TABLE OF CONTENTS 

A. IN'i'RODU.CTION ...................................................................................................................... 1 

B. SITE INFORMATION ........................................................ ; ..................................................... 1 

C. · PROJE.CT Sl.Jm1ARY.; .................... ,.~ ......... ~ ........................................ :··· ............................. li 

D. .DESCRIPTION OF UIB BUILDING AND EXISTING USE ....................................... ~ ...... 2 

E.. COMPLIANCE WITH SECTION 303 (CONDITIONAL USE) CRITERIA ....................... 2 

F. COMPLIANCE WITH ADDITTONAL CONDITTONAt USE CRITERIA 
SECTION 303(h) ··~························-·····, ............... ; ........................................ ~ ......................... ~·· 5 

G. !vi.ASTER PLAN" PRIORITY" POLICIES ....................... ~ ........................ , ............................... 8 

H. CONCLUSION .......................................................................................................................... ·9 

LIST OF EXIIlBITS ...... ; .................................................................................................................... 10 

i 
1626 

.I 

I 

i 
1 
' 
~ 



A. INTRODUCTION 

:IQ:dl.lsti;r. :pap:µal. Ihtemet.- .Irifrastiilct.ure, LLC (" App],icanf'J received: ~ Letter :Of 
Legfili.nization from the· Zoning: Administrator. ("ZA Legitimization Letter")'') for~ the.· pre'
eXiStip_g Intezj:l~ S~J:Vices tls~ ~t 435-437}>otr'ero. Avenue, Blo.ck.,.3974/Lot 022. (''Propero/?). /'(. 
oopy·of the zA Legitimlzation Letter is attached to the Staff Report. The ZA Legj_tim,i_?.it!oI.i 
~ote4..tliat a Cpl;ldifional Pse Authqrization was:also: required for. confinuatioitof the use. The 
A.pplic~t s~ks. ponqitfo~ Use· Authorization .t~'Autliomaticii.f') ptlJ"stlarit. to 'the. ·ZA 
legifilnlzation tetter .. The. Property is located at: the·east side of Highway- 101 between 17ih anci 
Mariposa Streets, and i~ Wjthiii. the UMUZoning District, and the SS-X Height and Btilk District . 

The Conditional P.se @teria,_are sit forth in Planning Code Sections 303(c) ancf 303(h). . 
. The .existing. ~e supports· ~ti addresses the .. con.tinqed need f<;>r mtemet Sernces ,mt San 
Franclseo:ts Pan business aiiii· start".up community by providing: eonvenient, affordable :access 10, 
1fle ~:idsting data cent~i: •. The eXisfuig llie meets· all requirements of San Fµmcisco's G~neral Plan 
and Plantrln& Code. 

iJ. SITE:INFORMATiON· 

~freet Addi'¢ss: 

Cross Streets! 

. Zoajn.g District:· . 

He~ghtJBulk DiStrlct: 

:btlier Fl&iming Areas:· 

i'~cei..Area $}Zt;: . 

-435.-437 Pptrerri·Avehile 

17th Street and Mariposa Street 

3974/022 

UMU 

-ss~x 

None 

4~996 square f'eet 

Twp-story structure impr()ved with electric~ and othernpgrades 
for existing Intemet Services :use- · · 

Exbting Use:· Int~et services 

C. · PltOJECT SlJMN.tAR.Y 

.. Prop.os.e~_lI~e: Coll,tinuatiQn of existing Internet SerVi~slJse· 

BUUdfug Height. 

Gross Square Foot~e·: 

l()feet 

1 o,_ooo :square feet 

2:stories· · 

1 

·t\R.&a2\742M>l\pC SUI>m:iitat-:eu Appliclition t43S Potrcro)S·30:.li~oc 
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D~: DESCRIPTION OF THE BUILDING AND ExrSTING USE 

The building is located on a reetarigular lot on the east side of Potrero Avenue between 1 ?111 

Street and Mariposa Str~_ets. The. Site is. within the UMU Zoning District. Plans of the existing 
building are attached as Exhibit A. 

The. building was cprtstructed in 1950 _and significantly impr<;>ved in ~OOQ for use .as an 
Internet Services Center operated by RCN (which later became Astciund Networks): The bililding 
is fully equipped forthis usei, No changes to the exterfor of the building are propose~ except for 
adcliti~nal screening on the roof to oover the e:Xisting mechanical equipment 

.In contras~ to the larger Internet Services. centers that are in existenc~ in San Francisco, this 
site -is ideally suited to serve small ·customers in the City- much like a ppm shop or a similar light 
industrial use but :with a, 21st qentury· application. Jn the City, ih.ere is currently no independent . 
provider _of Iriteniet Service· data center except for Digital Realty,_ a; multi-billion dollar 
development company~ which owns two large facilities at 365 Main Street and 200 Paul Street 
The Property represents a local choice for the San Francisco small business community. The 
building's central location is ideal for local businesses. Additionally, by continuing the existing 
use with its infrastructure intact, the business will not require cons.truction of a new facility. 

The Applicant will focus on local retail business customers whereas some of the larger 
facilities that have been built in the City are focused on much larger, wholesale clients. The size of 
the facility is ·small compared to the others operating the City. The proximity of this facility to the 
city center vvil.1 help attract.and retain small businesses .and start-up companies. 

We expect this data center to promote further job growth ill San Francisco as the business 
user~ will have a platform to grow their businesses with a local data center provider, Which we 
believe can provide a higher degree of service than the larger national and multi-national 
platfol111$. · · 

E. COMPLIANCE WITH SECTION303 CCONDITIONAL USE) CRITERIA 
. . 

Under Planning Code section 303(c), the Plannmg Commission shall approve the 
application and authorize a conditional use if the facts presented establish the. following: 

1. Desirability and Compatibility of Project 

Planning Code section 303( c) (1) requires that facts be ·established which demonstrate the 
following: 

That the proposed use or feature, .at the s"ize and .intensity contemplated and ai 
the proposed location, WiJl provide a development that is necessary· or 
desirable for, and compatible with,, the neighborhood or the community. 

The existing use is compatible with the neighborhood and the community. The Applicant 
plans to use the existing b:uilding (built in i950). No exterfor changes are proposed-.except a 
roof scr~ upgrade. The height 811d scale of tl:rls building are iii line with the ~djacant 

2 
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properties. . A.dditjonafiy, :a~ 10;'900 sq. "fy,t. the data. -c;enter is }n i?caie with .*1?JiY ·Qt ~e 
SUtr.o:unding.~allbusine.~se-g;. 

-The Applicant proposes to use the eXistihg facility to serve the small business eOtnttnlnity: 
of ·San· Franci~c9· Wif4 ·co-lo~ation ·services. C.o-Iocation services meap.s that servers· and 
tdµmiurtications equip:iilennvhlch are e~ther housed B,t the :cu:stomer's pretiiises ot, w~cP: ~ou14 
be housed in other, facilities '.w<;>uid he, located-· inside th-e 4 35-4-3"7 Po1rero bulldfilg. :Co-:location 
bB$ t}le, l:ieilefit :qf 4.Lereasiri;g the energy. efficiency of the equipinerit ·Much of th.~- eq~pment 
woUld otherwise be spread out among offices and basements. 

Typicallyj the· ctistomers· who choo.se· to maintain a presence in the City d~» so :beci;~e .. of 
a.rc;al n~edto be_ close to i:b.efocati.On. ofiheirservers and.back-up computers. The:custom.ers are 
typieally ~.:.to>-mecliutii sized businesses who camiot a'a"ord·tp bUild dedic~d ciata. cen~rs .. 

At. aPY giyep_ time @ere: will be 4-6 ~ople einpJoyed at the f'~_cili:ty_ with 2-4 empi<Yyees of 
customers rotating on and off-site at any given time~ · 

1. LE:ffe'Pt of Proj¢Ct on He~th; Safety, Co:pveilience or General Welfare: 

. · Plari.riing Gdcie section 30.3(c)(2) requires 1fiat facts be established which deJ;Dons1rate 
the following:, 

That such" us¢-. or :feafure ~- ptopcised wip, .not be; d~trimenta,J tq th~ he.a}tli, 
safety, convenience or general welfare of"perso:Ji.S. residing or working· :iii the 
yicinify, o:r mjilri~ ~:P.ropertY;.fDiprovements or potentil.ll de"elopmeoJ i,n th~. 
vicinity, with respectto asP.ectsmcludiligbut not liiJiited to the follolJing:-

(a) 

"(b). 

Th.e.118:tµre· ·of the :proposed. site, fucluding; its -~ize and ~hape, @nd 
. the. proposed slz:e, shape and ~gement bf the structure. . . . 

. . 

:'the CU Authorization· wzif not ·be detrimenrdl ta tile: .health; s.qfe-,y: 
.qr ge~rql welfare of the pf!rsons or b~iness.- in th~ VJ.'cirziiy •. · The 
use has.beeti:in operanori at the sitefor 13 )'eats. 

The· :~~essibilicy.' and trafifo patteni$ fur p_etspns and -Vehicles, ·tlie 
type:·and·volume of suclJ. traffic, and the adequacy·of proposed oft.;. 
s~t parking and,Joading . . . 

1JJe ~6 employees and: the- customet.f qre ~xpecied. to.· arriYe ..by 
-foot.: biCJ!cle~ .. ·"Qr public frtii'fSit.. Given· ihi central l.oc'i.ti<i_~ ~f the· 
building and proximity to public transit,· we do not ·expect any 
t;_afjjo iSs.ues. · · · ' 

.{c) Th~ Safeguards·_affoided to p-revent.noxious pr offenSive enii:ssion:s 
~rich .as noise, glare; .cfust and. odo~. 

·1:~&ai\7ii240i\Pt: Submiital ·CU AppliClllion.{435 Potrero) S-J0-13:doc · - . .. . . . . '. .. ' •' 1629 
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(d) 

:The HVAC equpmeni c9nsists of seven fcin. u_nits that comply irith. 
the San Fran,cisco Noise Ordirialice. The liVAC equipment does 
not emit any dust or·odors. The backup generat-0r is."locatedln the 
btisetnent, and is used only in emerge.ncies·siJch as power outag~s. 

Treatment given, as appropriate,_ to such aspects as 13ndsci;ping, 
screeD.ing·, open spaces, parking and foading areas, serv.lce areas, 
lighting and signs~· 

An awning will be added tq improve.· the entrance. Rooftop 
screening will be upgraded 

3. Compliance with the General Plan 

Planning Code Section 303(c)(3) requires that facts be established that demons1ra~ the 
following: 

· That suck 11$e or-· feature as proposed will comply with th~ applicable prov:isions of · 
this code and will not adversely affect the Master Plan. · 

The Project will affinnatively promote, is consistent with, and will not adversely affect the 
General Pl~ as follows: 

. . 
TI1e objectives and policies of the. Conunerce Element of the General Plan are based. on 

~e premise that economic -development activities in San Francisco must be d~signed to achieve 
economic vitality, among- other things. · 

POLICY4.11 . . 
Maintaitt an adequate supply of space ccppropriate to tlie needs of illcubator ilidustries. 

SmfilL emerging industries. irl the. city, many" utilizing new technologies, are dependent" on 
relatively inexpensive space ac.cessible to prospective markets. Examples of these "incubator" 
fype industries include electronic data processing firms, business services, apparel mariufacturing 
and design, crafts manufacturing, etc. During the early stages of developments, while markets 
are .. being established, fixed costs such as rent and transportation must be kept at minimal levels .. 
The South of Market area is currently $erVing as a :functional area containing a supply of sue~ 
spaces needed by new businesses. The maintenance of a reservoir of such ·spaces~ which can 
fulfill these needs~ is needed. · 

Economic Vitality 

The first goal is.to maintain and expand a healthy, vital and diverse economy which will provide 
jobs essential to. personal well-being and revenues to pay for the services essential to the quality 
of life in the city. · 

4 
435-437 Potrero.Avenue 

l:\R&a2\74240I\PC Submittal- CU Applicllti.on (435 Potrero) 5-30-13.doc 
. . . - 1630 

I 



POUCY"J.1 
Encoura~. dewltopment wfiicli provules subnantial itet benejitS· cznif ml(timi?es' Jilidesirahie 
consequences •. DJS".coruage, .tleve.lopnumt which lzas su~sfa:ntia{lflt.desuable ·qo1~seqJlt!!1Ce$ fhai 
cannot be mitigated. · 

Tri ~itiiatiortS where proposed d¢"vel.opmen:ts have. i+o sigmncant adverse envitpniji¢n.fa1. ·effects 
. and ''will resti.lt. fu: positive fiscal ~d. employment benefits for- residentsi and :where the 
de,velqpments otherwise meet plB:ririfu.g objective:;, they should be pncouraged. 

P0LICY2.1 . 
Seek to retain existmg conimerciai a11d i11dlistrial activity iiiz_d to iiltrtid new ~#c!i. ijctivitjl_ to. 
the City. 

POLICYJA 
.ksistnewly emerji.ng_:economk activities. 

POLICY4.J 
Mail!laiJi and enhance <Ifa:vorab/e.business climate in·tlte city. 

The creation. and maintenance· of a positive relatioilsh1p between city g~v·emment and private· 
industry. i$ an iriipprtant factor for many indus.tries in clwosirig to stay or relocate. 

'· COMPLIANCE wmr . .ADDITIONAL ·coNi>moNAL --us.E cRIT:ERIA 
CSECTION 303(h)) 

The fJ~g Corplriission. ~all, .in adclitioi+ to th.e cpt~B, ~t forth in $~1}011 3Q.?{c) 
above~ find that: · · 

:1) ~The.iiltensity-of theus~;at ·t!iis:location ~d ~ tli¢ su.rro~~g il~i·~.,iJI;J::1;()~~ ~· 
"1Qt.:'1JCb that aJlow~g tbe~ ~e; will Jikeiy foreclose the location· of:ofhet·needed: 
neighborhood-sefying ~eS iii. the area. 

11>,~· ~tiil<ling is liJready co~cted ~d has ·b~en in .. ~e for more than ·1) · yem::s- for 
.internet Services Use~ We do not anticipate that the cuD::ent iis~will prei;lud~ ot4et u$es in the· 
area. 

The. inrild.ing m. whidl the use is located iS desi.gnecfbi.discr.ete 1ilemeilij', Wfilcit. 
tesp~ct the ~cal~ of development ilJ .adjacent. blocks, pa~arly any existing 
residential use!• · · · · -· 

·Tue existing ·building rs wi,tl#n the: physical dimensions and scaj.e. o( ihe. ~ouD,ding .. 
n~ighborhood~ ~d the .design and layout is~ consistent· with the surrotlli~g ~hl~!?r~ for 
. coinniet'Gi,al buildings on ·pofrero Aven~e. - · 

5 
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3) · Rooftop equipment on the building in whicJi the use i:S. located is :screened . 
·appropriately. 

The rooftop equipment is not visible from street level (see Exhibit B)~ The equipment 
screen will l:>e improved~ · · 

4) The back-up power system for the proposed use will eomply with all applitjtble 
federal state, regional and focal air pollution controls. 

The building's backup gen~rator complies with and is permitted by Bay Area Air Quality 
Management District pennit number 21731. 

5) Fixed-source equipment nois~does not exceed the decibel levels specified in the 
San.Francisco Noise Control Ordinance. 

The building's air cooled fans located on the roof will comply with the ambient noise. 
levels, by utilizing the following technologies and methods to meet and exceed the noise control 
Ordinance; 

i. Mufflers .and V ariab1e Frequency Drive fans and pumps .. 

ii. Sound wall I noise absorpti~n 

6) The building is designed to minimize energy consumptioJI, such as through the 
use of energy-efficit~nt techn9logy, including without limitation, heating; 
ventilating and air conditioning systems, lighting controls, natural ventiiatio~ 
and recapturing waste heat, and as such commercially available technofogy 
evolves. 

. The equipment at the site is functioning well and can continue to .be used as is.- However, 
the Applicant, as part of its coinmitrnent to energy efficiency; will deploy the following energy 
saving technologies~ 

L Energy efficient Toshiba G9000 UPS systems increases the e:ffici'ency of the 
current uninterruptible power system· from 80% ·efficiency to . 96.5% (reduces 
energy usage). · 

ii. , Deployment of cold isle. containment, reducing the power associated with 
mechanical cooling by 25~30o/n. 

iii: Deployment of air-side economization will reduce the cooling power 
comumptfon by~ estimated 50-60%. 

1n aggregate, the above will reduce power consumption by approximately 45% relative to· 
the existing use. · 

6 
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7): The Applicant '1as ~ii:ted th(3 feaS:ibility ·~f supp~. ~na, · 10, ~im.. ~~nt 
· ,f'easib1e, will supply ·a:IJ. o.r a portion of "the building's· power-. needs through on:
rite pQwer gen~ration, such as through the use o( fuel cells or co"."generanon~ 

• • < 

. -~~-Applicant ·li8$ .. ~~d the f~ibility o!;utilizing onsite Co-gen and :fu.ei-celk Due ·to 
the iirhlt~cr k~t :me, $ch ·power generation is rio~ possible. · 

8)_ n.e Appll~~t shall :&ave :Submitte,d design. ~pa<:ity and _pro]ed:ed p-o~r u$e 
of ·the buiid~g _as 1>art of the coiul"rtioilal use application. 

The.otiildfug ls ~ed'by PG&E.with a l,000 z:D,~a voit ~peres.(''MVA,~'J tiedica~d 
llllderground feed tr$.Sformer tha,t fs located inside the building. the· maxilinun.· capacity shail 
I1,0t e:icceed 800 KW .. The fo:JloWing is the ~Stimaied power use for the bujlding 

.- .w• - .. -
:power- 2013 2014 2015 :201~ .. 

:=use· 

Toiaj. 3.6,QOO ?16,MO 360,000 ·s40,66D· 
capacity 
in KWh ·- .. 

As-a condition of approv81.,-and ·so fong as the use remains an IntemetServfces Ejcchange, 
th¢ ~pplic~t. ~ ~b.pllt to the .:el~g Departme¢ on an_ annual bash£ power :uSe 
statements for the.previous twelve-month period as proyided by an supplje~~ ,ofiitjljtje$. ~.ci 
sha.P. submit a written ~ual reporl to the Department of Environment anci the· .Planning 
Department Which shall Sta:te:: (a) the at;mial eii,ergy collS1llD.¢on and'fµ~lc9AStiii:i.PtjQli ofali 
tenants .-and. occµ_pant!f of i:he internet Services Exchange;_ (b) the number o'.r alt" files~l 
generB;tQrdocat~4 ~ the ~ite. ant:l the J:i:Qilr~ of usage_, jnch1ding usage for testi;ng. purpo_ses; ( c) 
·evidence that ·diesel :getieraiots · m: the ~site ·ate in bompli~~e. ~tJl. ·all ~ppliea.b1~ lqcal,, 
t~giru.utl, stat~. and f@~rat p,ennits, ~gtilations and laWs; and (d) .such other intormation· as, 
th~ .Planning Conllilissfon may reqUire. · 

The. buildirig iS q~y JO~ooo .square feet:· in size, with ~()Q- KWh of'· dedic;aie!d -power:'and a 
sinwe.46o KWh ~e~ei standby backtip ~enerator. 

43.5-431 PbtreroAvenue 



G. · MASTER PLAN PRIORITY POLICIES 
. . 

Pfann ing Code -Section 101.1 establishe8 the following eight. priority planning policies. and 
requires review of permits for consistency with said polities. The Project and this .Section 329 
AppHcation are cop.si~tent with each of these policies as follows: 

1. That existiiig neighborhood-serving retail uses be preserved and enhanced· 
and, _future opportunities fo:r resident employment in arid ownersl;iip of. such b.usinesses 
enhanced. · · 

The contilluan~ of the existing use will benefit existing neighborhood-serving retail u5es by 
keepi:Ilg einployees and customers in the neighborhood. · · 

2. That existi:D.g housing and neighborhood charactei" be conserved. and 
protected in ord~r to preserve the cultural ;md economic diversity of our neighborhoods. 

The Applicant will not have a,ny effect on housing. The existing use is a. part of the 
neighborhood character.· 

3. That the City's supply of affordable housing_ be _preserved and enhanced.. 

The.application will have _no effect on affordab1ehousiilg. 

4· •. , That commuter traffic not impede Muni transit service or overburden our 
streets or neighborhood parking. 

The application will have no effect on COIDlD.Uter traffic or Muni. 

5. T.ii.a:t a diverse economic base be maintained by protecting onr industrial and. 
service sectors from displacement aue to commercial office development, and that future 
opportunities for resident em.ploynfent and ownership in these sectors be enhan~ed. 

No eomrriercial office development is proposed. . 

6. That the City achieves the greatest possible preparedness to protect against 
in.jury and loss of life in a.Ii earthquake. 

The application is con5istent with this policy. 

7. That landmarks and historic buildings be presen'ed. 

The Property is not a landmark or historically rated building and the Property is not · 
I6cated within a historic district. The Project will b.8.ve no impact on landinarks or historic 
buildings. 

8 
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·s. That our. parks .·an:4 open. space .and 'their :acc~s to sun,light .. d vu*a~ ·11e 
e-rofected>fro$ d~velopm~nt. . . 

The-Property i$. not acijacentto :HitParks or public ~ett s1labe, and will therefci1* have no 
'.jpipact-o.n ~ce~s to sunligl;itor: vistas. · · · 

jhe application satisfies the objeetlves and policies of the General Plan, the Pianning Code, 
and the ZA ·r.,egitiiniz.ation Letter, and Should be approved. · 

bated: .May_).., 2013 

9 
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LIST OF ExHmITS 

Exhibit A ,.- Floor Plans 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

June 4,2013 

David Silverman 

Reuben, Junius & Rose LLP 

1 Bush Street, Suite 600 

San Francisco, CA 94104 

Site Address: · 

Assessor's Block/Lot 

Zoning District: 

Staff Contact 

Dear Mr. Silverman: 

Letta~ of Legitimization 

435-437 Potrero Avenue 

3974/022 

UMU 
Corey Teague, (415) 575-9081 or corey~teague@sfgov.org 

1650 Mission St 
Suite 400 
San Francisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558.6409 

Planning 
Information: 
415.558.6377 

This letter is in response to your request for a Letter of Legitimization per Planning Section.179.1 

regarding the property at 435-437 Potrero Avenue. This parcel is located in the UMU Zoning District ar:id 

a 58-X Height and Bulk District. The request i.S to legitimize.the existing "Internet Services Exchange" use 

on the entirety of both floors in the existing n-;ro-story building totaling approximately 10,000 gross 

squarefeeL 

Procedural Background 

The Department received the request for legitimization of office space at 435-437 Potrero Avenue on 

October 15, 2012. Staff reviewed the request and associated m~terials . and the Zoning Administrator 

issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The 

public notice also included a draft letter for review, and yvas sent to 1) all owners of property within 300 

feet of the subject property, 2) all current tenants of the subject property, and 3) all individuals and 

iteighborhood associations that had requested to receive such notice. Additionally, notice was posted on 

the site during the noti~cation period. TI:te notification period expired on May 15, 2013. 

Eligibility 

The land use proposed for legitimization is deemed eligible it'it meets the following criteria:· 

i. The land use existed as of the date of the application; 

Lease docum~ts, bminess tax documents,. building pennits, utilities bi1ls, and insurance documents 
indicate that the entirety of.the subject building has been used as an "Internet Services Exchange" (d.b.a. 
RCN Telecom Services and Astound) since approximately May 30, 2000. 

1641 
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David Silverman 

_ Reuben, Junius & Rose LLP 
1 Bush Street, Suite 600 

San Francisco, CA 94104 

June4,2013 

Land Use Legitimization Letter 
435-437 Potrero Avenue 

ii. The land use would have been principally permitted or permitted with conditional use 

authorization under provisions of the Plartning Code that were effective on April i7, 2008; 

Prior to the Eastern Neighborhoods rezoning, the subject property wilS located in the M-l Zoning District, 
which pennitted an Internet Services Exchange with a Conditional Use Authorization: 

iii. The land use.would not be permitted under current provisions of the Planning Code; 

· The subject property is located in the UMU Zoning District, whiCh prohz"bits an Internet Seroices 
Exchange. 

iv. The land use either has been (1) regularly operating or functioning on a continuous basis for no 

less than 2 years prior to the effective date of Planning Code Section 179.1, or (2) functioning in 
the space since at l~ast April 17, 2008, ~dis associated with an organization, entity or enterprise 

which has been located in this space on a continuous basis for no less than 2 years prior to the 
effective date of Planning Code Section 179.1; 

Lease documents, business tax dpcuments, building pennits, utilities bills, and i11fiurance documents 
indicate that the entirety of the subject building has been used as an "Internet Services Exchange" (d.b.a, 
RCN Telecom Seroices and Astound) since approximately May 30, 2000. 

v. · The land use is not accessory to any other use; 

The subject Internet Services Exchange is the principal use and. is not accessory to any other uses within 
the building.· ( · 

vi. The land use is not discontinued and abandoned pursuant to the provisions of Planning Code 

Section 183 that ~ould otherwise apply to nonconforming uses. 

L-ease documents, business tax documents, building permits, utilities bills, and insurance documents 
indicate that the·bui1ding remained occupied until June 2010. Since that time, no new use was established 
in the building, and it has been actively marketed as an Intemet Seroices Exchange. Therefore, the Internet 
SerVices Exchange us.e was not discontinued and abandoned pursuant to the provisions of Planning Code 
Section 183. 

Determination 

It is _my determination that the request for legitimizatio_n of the existing approximately 10,000 gross 

square feet of Internet Services Exchange on the entirety of both floors in the eXis.ting two-story building 

as shown on the submitted plans meet all the required criteria of Planning Code Section ~79.1. Therefore, 

the subject gross floor area is deem~d to be a legitimate Internet Services Exchange space .as defined in 
Planning Code Section 209.6(c)~ A Notice of.Special Restrictions shall be filed on the subj~ct property 

do~enting the specific building area legitimized as Internet Services Exchange in this letter and 

SAN FRANCISCO 
PLANNING DEPARTMENT 
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David Silverman 

Reuben, Junius & Rose LLP 

1 Bush Street, Suite 600 

San Fr!IDcisco, CA 94104 

. June 4, 2013 
Land Use Legitimization Letter 

435-437 Potrero Avenue 

documented on the submitted plans on file with this request, prior to the approval of a site or building 

permit ~stahlishing such Internet Services Exchange. This determination is not a project approval, or in 
any way a substitute for the Building Permit Application for the change of use to Internet Services 

Exchange. 

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be 

approved to legally co~vert the subject gross floor area to Internet Services Exchange. Additionally, the 

relevant impact fees outlined in Section 179.l(g), and elsewhere in the Municipal Code, shall be assessed 

a5 part o~ the Building Permit Application. 

· APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or 

abuse in discretion by the Zoning Administrator, an appeal rnay be filed with the Board of Appeals 

within 15 days of the date of the ~tter of Legitimization. For information regarding the appeals process, 

please con~ct the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415) 
575-6880. . 

Sincerely, 

Zoning Administrator 

cc: Co.rey Teague, Planner 
· Philip Blix, Property Owner 

William Spencer-

. Planning Commissioners 

All Parties on the Notification Request List 

/:Current Planning\SE Team\ EASTERN NEIGHBORHOODS\EN Legitimization\435 Potrero Ave\l)rafl LoLdoc 
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REUBEN&JUNIUSLLP 

·Eastern Neighborhoods Legitimization 
Application §179.1 

By Hand DeliVery 

Mr. Scott Sanchez 
Zoning Administrator 
1650 Mission Street, 4th floor 
San Francisco, CA 94103 

October 15, 2012 

· r/i -' :::2 A ;r<-;r 
.. ·~ .............. ! I~ l .... .. : r-: I 

Re: Eastern Neighborhood Legitimization Application 
Planning Code Section 179.1 
435-437 Potrero Avenue (Block 3974, Lot 022) 
Our File No.: 7424.01 

Dear Mr. Sanchez: 

Enclosed please find the application and supporting materials, including two 
additional copies, for an Eastern Neighborhoods ("EN') Legitimization request U.nder 
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue 
("Prop~rfy"). We are filing this application on behalf of F.W. Spencer & Son, Inc., the 
owner of the Property. 

A. Introduction and Background. 

The Property is located at 435-437 Potrero Avenue, midblock between Mariposa and 
1th Street, approximately two blocks from the Bayshore Freeway/Route 10 I. The building 
covers the full lot The Property is improved with a 2-story, 10,000-square foot building 
used as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of 
California, Inc., which was ·purchased by Astound in 2005 but ~ontinued the same use. 
After a brief vacancy,· during which marketing took place for the same use, the Property will 
be occupied by Industry Capital Data Centers for the identical use, immediately after this 
application is approved 

James A. Reuben I And~ew J. Junius l Kevin H. Rose I Sheryl Reuben 1 I David Silverli'an I Thomas. P. Tunny I Jay F. Drake 

Daniel A. Frartin I Lindsay M. -~~:r:i_~e ~-~-~_'.j:g&4:ared E~~-~~:"a.~~ ~_I !~.h~ ~~l_n_e~~:~~ · 
:. Atso adrT1ilted fi New Tori- I Ot Couns~: J A~ r.i u•!:T"irtco i" MLJ'E.~<Jcilo:scttr:: 

One Bush Street, Suite 600' 
San Franmco. CA 94104 

tel: 415-567-9000 
tax: 415-399-9480 

www.reJbenlaw.com 



Mr. Scott Sanchez 
Zoning Administrator 
San Francisco Planning Department 
October 15, 2012 
Page2 

B. Floor Plans, Photographs, and Upgrades. 

Floor plans for the Property are attached as Exhibit A. Interior and exterior 
photographs are attached as Exhibit B. The building comprises approximately 10,000 gross 
square feet. of Internet Services Exchange area that is the subject of this request for 
legitimization. 

C. Evidence Supporting Eligibility. 

i. The land use exi.sted as o(the date ofthe aePlication; 

The entire building has been used since May .2000 by RCN Telecom· Services of 
California Inc. (RCN) as an Internet Services Exchange. The lease betw~en F. W. Spencer 
and Son, Inc.~ and RCN dated May 30, 2000 describes the ''permitted uses" at the Property as 
follows: 

"Telecommunications hub site for cable, internet and 
telephony, internet routing facility and other 
telecommunication uses and other related uses for Tenant's 
telecommunications busiri.ess." 

(See Triple· Net Lease with RCN dated May 30, 2009, and First Amendment to Triple Net 
Lease dated June 2004, attached as Exhibit C.) 

The owners significantly upgraded the building in 2000 at a cost exceeding 
$1.,000,000 to serve as an Internet Services Exchange for RCN. The building was 
seismically strengthened and mechanically upgraded to house a· PG&E transformer vault to 
provide 400 . kilowatts of power, including a diesel generator backup and related 
infrastructure for the Internet Services Exchange. 

Continued use as an Internet Services Exchange will provide a vital and indispensable 
service to Internet startups and related small businesses in the South of Market neighborhood. 
Nearby businesses will access the Property to service and maintain their Internet servers on a 
continuing basi~. Continuance of this Internet Services Exchange use will provide a 
significant benefit to_ the City as a whole and especially to the many Internet and technology 
companies located within walking distance to the Property. The Property has been upgraded 
to meet all current ADA requirements. in connection with the seismic, electrical, and other 
other upgrades to the building conducted in May 2000. 

I:IR&a2\742401\EN Legitimization Application_ 4?7 Potrero (Final IG-!5-12).dtf-6 4 5 

One Bush Street, Suite 600 
San Francisco, CA 94104 

tel· 415-56 7-9000 
fax: 415-399-9480 
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Mr. Scott Sanchez 
Zoning Administrator 
San Francisco Planning Department 
October 15, 2012 
Page3 

lbis is a unique building that was outfitted with specialized electrical and mechanical 
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the 
commencement of the boom of Internet startups .. We are unaware of any other Internet 
Services Exchange in the neighborhood, and the use clearly provides an indispensable 
service for the most recent boom in the South of Market tech industry, which has been.the 
primary creator of new employment opportunities for San Franciscans over the past several 
years, and a primary growth center in the San Francisco economy. 

ii. The land use would have been principally permitted or permitted with conditional 
use authorization under provisions of the Planning Code that were effective on 
April 17, 2008: 

Prior to the EN rezoning, the Property was located in the M-1 (Light Industrial) 
Zoning District, which principally permitted "Commercial wireless transmitting, receiving or 
relay facility, including towers, antennae, and related equipment for the transmission, 
reception, or relay of radio, television, or other electronic signals" pursuant to Planning Code 
Section 227(h). "Internet Services Exchange" was not created as a separate land use 
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections·209.6, 790.80, 
and 890.80. were amended to define "Internet Services Exchange" as a new use within the 
"utility installation" use category. Had the use category for Internet Services Exchange 
existed at the time of the original permitting, it would have· been permitted as Internet• Use 
Exchange. 

·The land use would not be permitted under current provisions of the Planning Code; 

Upon the conclusion of the EN rezoning process,"the zoning district.classification was 
changed from M-1 to Urban Mixed Use ("UMU"). Internet Services Exchanges are not 
permitted in the UMU zonirig district. (Planning Code Section 843.14.) 

The new zoning, UMU (Urban Mixed Use), was not adopted until June 11, 2008. 

iii. The land use either has been (1) regularly operating or .functioning on a 
continuous basis for no less than 2 years prior to the effective date of Planning 
Code Section 179.1, or (2) .functioning in the space since at least April 17, 2008, 
and is associated with an organization, entitjl or enterprise which has been 

l:\R&a2\742401\EN Legitlmization Applicari~n_437 Potrero (Final I0-15-12).dlJ) 4 6 REUBEN 6 JUNIUSur 
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Mr. Scott Sanchez 
Zoning AdminiStrator 
San Francisco Planning Department 
October 15, 2012 
Page4 

located in this_ space on a continuous basis for no less than 2 years prior to the 
effective date of Planning Code Section 179.1; 

The Internet Services Exchange use has occupied the entire building since May 2000, 
well in excess of the two-year requirement for the EN Legitimization program under 
§179.1(2)(D)(l). The use has continued without interruption up to the present, except for a 
one-year period of marketing to find a replacement Internet Services Exchange. · The new 
occupant will be Industry Capital Data Centers, and it will occupy the entire Property for 
Internet Services Exchange U.se as soon as this application is approved. · 

iv. The land use is not accessory to any other use; 

The Internet Services Exchange use that is being requested for legitimization 
comprises the entire current use, which occupies the entire Property. The use th.at is the 
request of this legitimization is not accessory to any other use, but instead is the principal use 
of the building. 

v. The land use is not discontinued and abandoned pursuant to the provisions of 
·Planning Code Section 183 that would otherwise apply to nonconfOrming uses. 

The Property has beeri under continuous, uninterrupted occupancy by RCN 
(ptirchased by Astound in 2005) for Internet Services Exchange use since May 2000. The 
use has not been discontinued or abandoned for a period of three years. (See Planning Code 
Section 183.) After a recent period of marketing for a new Internet Services Exchange, the 
new occupant,· Industry Capital Data Centers, is awaiting approval of this application to 
commence its occupancy. 

D. Notification Materials. 

Mailing labels, 300-foot radius map and a list of owners within 300-foot radius are 
enclosed with this application. 

· E. Fees. 

, In addition to the evidence and other information and documents identified above, I 
- have enclosed a check in the amount of $588.00 made to the order of the Planning 

Department for the Department's filing fee. 

I , 

One Bush Street, Suite 600 
San Francisco, CA 94104 

l:\R&a2\742401\EN Legitimization Application_ 437 Potrcro (Final 10-15-12).11) 4 7 REUBEN •JUNIUS ... 

tel: 415-56 7-9000 
fax: 415-399-9480 

www.reubenlaw.com 



Mr. Scott Sanchez 
Zoning Administra~or 
San Francisco Planning Department 
October 15, 2012 
Page 5 

Please do not hesitate to contact me or if you need any additional information or have 
any questions. 

Very truly yours, 

Enclosures 

Exhibit A - Floor plans 
Exhibit B - Photographs, Exterior and Interior 
Exhibit C - Lease and First Amendment.to Lease 
Mailing labels, map and list of owners for 300-foot radius 
Check for $588.00 for the Planning Department determination fee 

cc: F.W. Spencer & Son, Inc. (w/o encls.) 

1:~21742401 \EN Legitimization Awlication _ 43 i Potrero (Final 1 0-15· 12).doc 1 6 4 8 REUBEN&JUNIUS.,, 

One Bush Street, Suite 600 
San Francisco, CA 94104 

tel: 415-567-9000 
fax: 415·399-9480 

www.reubenlaw.com 



FIRST AMENDMENT TO TRIPLE NET LEASE 

This First Amendment to Triple Net Lease ("Amendment") is made and entered 
into as oftbe _ dayof June, 2004, between F.W. Spencer & Son. Inc., a California 
corporation with an address of 99 South Hill Drive, Brisbane, California 94005 
("Landlord~}, ·and RCN Telecom Services, Inc., a Pennsylvania corporation, successor by 
merger to RCN Telecom Services of California, Inc., having an address at I OS Carnegie 
Center, Princeton, New Jersey 08540 ("Tenant''). 

A. Landlord and Tenant have entered into a triple net tease dated as of May 
30, 2000 (the .. Lease'') p~ant to which Landlord has leased to Tenant and Tenlll'.lt has 
leased from Landlord certain Premises located at 437 Potrero Avenue, San Francisco, 
California. 

B. Landlord and Tenant have agreed to amend the Lease to provide for an 
adjustment of the Fixed Rent payable under the Lease for the remainder of the Term. 

C. Tenns not other\vise defined herein shall have the same meaning as set 
forth in the Lease. 

Now, therefore, in consideration of the mutual premises set forth herein and other. 
good and valuable consideration. the receipt and sufficiency of which are hereby 
acknowledged, Landlord end Tenant agree as follows: 

1. Section 1.2, Reference Data, .. Fixed Rent" is deleted in its entirety from the 
Lease and the following is substituted in its place: 

"Fixed Rent: At an annual renial rate of Twenty-Nine Dollars 
Ninety-Four Cents ($29.94) per square foot for the 
period from July l, 2004 through July 31, 2004. 
Beginning on August 17 2004 and on each August 1 
thereafter through the expiration of the Term, Fixed 
Rent shall be adjusted annually by an amount equal 
to Three and One-Half Percent (3.5%) over the then 
prevailing Fixed rent for the Premises. Fixed Rent 
shall be payable in advance on the first day of each 
month." · 

2. Except as otherwise expressly amended by this Amendment, the tenns of the 
Lease are ratified and affinned. · 

In witness whereof; Landlord and Tenant have caused this Amendment to be 
executed by their duly authorized officers as of the date first above referenced. 

1649 



LANDLORD: 

By: ~~~--,_~~~~~~
Its: 

TENANT: 

RCN T~ So~ices, Inc. 

By:// A ~ 
;ts: I 

RCN Corpor~tion, the Guarantor under that Guarantee dated May 30, 2000, joins 
in this Amendment for the limited purpose ·ar consenting_ lo the Amendment and 
reaffirming its oblig~tions under the Guarantee. 
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TRIPLE NET LEASE 

ARTICLE I 

J. I Parties. TI1is Triple Net Lease ("Lease"} is executed this 30th day of May, 2000, 
between F. W. SPENCER & SON. INC .• a Cali~omia corporation with an uddrcss of 99 South 
1 lill Drive. Brish:mc. C'alifomi:l 94005 ("Landlord .. ) and RC:N TELECOM SERVICES OF 
CALIFORNIA. INC. :1 (":1lifomia corpomtion having an onicc lit I OS Camcgic <.:enter. 
Princeton. New Jersey 08540 ("Tenant'"). 

I.:! · Rdi:n:m:c: D11tn. Each rc:l'Crcncc in this Lease ln any of the f(,lluwing slmll lmvc the 
mci.ming set forlh hdnw: 

Building: 

I.and: 

Term: 

Option: 

( 'ommcnccmcnt 
I >•Ile: 

Expir.ition 
Date: 

i 

·111c h1iilding known ns 437 Potrcm J\ vcnut•. San Fr.mciscn. C'alif'nmh1. as 
more spt•dfk;illy dcsc1ibci.l on the plan al!;irhc.:d ht•rt•to ns Jo::diibil "A ... 
'Ilic Buildin~ is loc:1h:d on the Land. 

Thi: p:1rccl oflan<l on \\11ich the Building is located. which portion is more 
spL·1.·ilically shm\ll <ln the plan allachl·d hcrl'lo :1s Exhibit" A ... 

1\pprnxim:1tcly I ll.000 square (eel or µrrn:s ll·a~;ahll· :m·i1 li11.·;t11.·d i111lu.: 
·Building. :L-: shnwn nn the plan alluchl:ll h1.·rclo as l•:xhihit "lJ". 

Ten l I 0) ycnrs. 

Tcmmt shnll hasc the ·option and rig.ht lo renew this·I .cnsc for one (I) 
mldition:1l h:nn of h:n (JO) ycnrs.· ·me- renewal 1cnn shall commence un thc 
llay follnwing. the termination of the initial terin. Fixed.Rem for the renewal 
h:rm :-:h<lllhc al J.5% over the then prevailing Fixed .Rent li1r the Pn:miscs 
:md shiill hl' mljuslcll :mmmlly un each illllli\·crsary nf lhc Rl'nt 
l\1mml'nccmcn1 hy an anwunl CLJllil) lli .15'!.·i, o\'cr lhc then prc\'ailing Fixed 
lknl for the PrctniSl."!>. 

The llatc upo11 which Landlord and Tcnanl ha\"l' CX\.'Cllll'l.l lhis l.t•asc. If 
Landlord is mmhlc tu deliver the Prcmisl's 1111 ur hdi.,rl! July I U. :?OOO 
t "Pn~'i_sinn llall' .. ). Loncllor<l or Tcn:ml m~1y· rilncd this I .l'.ilsc without 
pl·nally hy \\'rillL'll notice In lhL• nthl.'I' par1y. tldi\'1.'l'l'lt In 1lw olhL•r p;111y prior 
In ddiwry or thl' l'm11i!'CS. Ir dclin:ry 111' th\.· J•n.·mi~~·s il' llda~·l.·d hcyum.I 
1hc 110:-:.,L·~siun I kite. the Rent Commcncl'mcn1 l>;1lc i.md the Expiration Date 
~hall h\: adjusl~d to ;1ccounl for such dclny. 

.July .1 I. :?O IO 
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Rent Commencement 
Date: Augl;ISt J, 2000. 

Fixed Rent: 

Permitted 
Uses: 

Thirty-Six Dollars ($36.00) per square fool for the first year of the Lease 
Term commencing on the Rent Commencement Date. Fixed Rent shall be 
adjusted annually on each anniversary of the Rene Cnmmcnccmcnt by nn 
amount equal lo 3.5% over the then prevailing Fixed Rent for the 
Premises. Fixed Rent shall he payable in :1dvaricc on the first day of each 
month. 

Tdccomnumic.itions hub site for cable. inlcmcl ;md lclcphony. intcmct 
muling focilily and olhcr tclccommunic:11ion uses and ntlll·r rclalcd uses for 
Tt·mml's tclccnnimnnicnlions business. 

J>uhlic Li::ibilily 
lnsumncc I .imitl': $1.000,000.00 combined single limit 

Security Deposit: RCN Corporation. a Delaware corporation. sh.aJI prnvidc l~mdlord with a 
cnrpnr.1te guaranty in the fonn of Exhibit "F.., <illachcd herein ;11 the time or 
execution ol'Lhc J.ca:>c securing Tenant's pcrli.>rm:mcc hcn:umh:r. 

Premises Ddi\'i:ry Fci:: On nr before June I. 2000. Tcnimt shall dcp1\si1 rhc sum of Sixty-Five 
Thnusm1d Dollars ($65.000.00) ("Premises lklin·n· Fc.-c'') inlo ;in allnrncy 
\rust m:l·11unl pursuant hi l'scmw insirndinns in the '' mn all•1chcd hcn:tn as · 
.. Exhibit "G." ·111c Premises Delivery F~·e is li1r the rcin~hun;cmcnl of 
l.;111,llonf s costs ;md cxpcnsl.'S nssocinlcd \\·ith faL"ilitaling lhi: delivery nf 
the Pn:misl'S tu Tcn:ml on nr hcl<.nc .July I fl. ::!OCIU. Thl· l'rl·miscs lklin:ry 
l·t'l' and :m~· ill'l'.l'lll'd inlcrcst shnll hl• n:kasl·d fr11111 lhl· :1t111ml'Y trust 
:K'l'ount ;111d paid In l.andlnrd al the 1i1m· 1hc l'Xislillf! ll·n:mr \'ac:11l·s the 
Premises. which is :mtidJl'llcd hy lhc panil·s lo hl· on or hdcll'l' lhl• 
l'os·scs.<>ion D:itc: fr Landlord foils to dcli\'cr the Premises In Tcn•ml on the 
(Josscssion Dute described above amt Tt·mmt cl1.:cls to c<mccl the Lcusc as 
set forth herein. the Premises Delivery. Fee shall be paid to Tenant within 
two (2) d~ys after receipt of the cariccllation notice. 

1.3 Exhihits. ·111c exhibit:; listed below in this Section arc incorpnmtcd in this Lease 
by reference and m-c to he conslrucd a:;" part ol"this Lease: 

Exhibit t\. l.i:g<tl l>cseriplion and Plan Showin!l Builtlinµ •mil 1.:md 
E:\hibit B Pinn Shuwin!.! Premises 
Ex hi hit (' .. ( 'o-1.rn:utinn Ag.rccmc11l 
Fxhihil n Tcnant. lmpwn.·mcnls Agrecmcnl 
J·:xhihi1 E - Fnrm ur Esloppd Certificate 
Exhihit F Form nl' ( illiir.mly 
Exhihit<i - Premises Dclivcry Fee Escrow lnslructions 

l'otrcrol.s.doc (05(?!\lOD) 
2 
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ARTICLE JI 

2.1 Premises. Landlord hereby leases to Tenant and Tenant hereby leases from 
Landlord. suhjccl to and with the benefit of the terms. covenants, conditions and provisions of 
lhis I.case. the Prcmi!-"CS, m; is. Landlord represents and wnrr.mls th;it it owns, nmnagcs. controls 
and/or operates the f3uiJding ::ind the (>rcmiscs and has the individm1l or corpurntc authority to 
enter into this l.cilsc. 

2.2 Term. Tenant shall hnlJ the Premises for a term hcginning with the Rent 
Commcnccmc:nt D~tc. and continuing for the Tenn. unless s~1oncr terminated as hcrdm1flcr 
provided. l !pun L'Xcc1ui1111 of this 1.casl'. Tenant nmy lake nccupancy of llK· l'rcmiscs prior In rhc 
scheduled l'o!'!'l'Ssion l.>:ih.'. in which even! nil ol'the lcnns :md L'ondi1i1111s of rhis l.l·asc rwilh 1hc 
CXCCJ'>lion or the.: l't:lll prodsions) .shall ht: :ippJicablc from :lllll :tfll'I' such l.'Urlh:r dak. Such early 
m..-cup:mcy hy TL·mml slmll noi ;illccl the Term of Lhis Lease. 

:? . .'.\ c >plit~!U~J:x11.:!2tl. Tcnanl shall have Lhc rig.111. tly 1111tin· 1•.iw11 to I .:mdlnrd :~l h::1st 
six (C>) mnnlhs prior lo th1.· 1.·xpir:il ion of' lhc Term or any prior l'Xll.·11si11n kr111. 111 l'Xlcml this 
I.c:tsc for Ol\l' additional IL'rm often (IOI years c;ich. upon lh1..• s:um.· lnms and l"nnditions 
pnwidcd in th\.·· I 1.·as1.• ( "OJllimi'>. Tlw Fixed Rent durin{! l·arh :_;11d1,·,h·11:•i111111·nu :•hall hc 
cktcnnincd i11 ;1rn1rdanl'l' with S1.·c1i1111 I..~ aho\'c. ·111c Oplii>11 shall h1· ,·11iil ir k11a11t has 
h1\.·achl·d an~ 111at1.·rial knn 111' lhc I .l':t~·. :1fll!r rcccipl of wrillt'll n11tin· and an 11pp11rt1111ity 10 cure 
such hrcach. prior lo 1"1.:n;m!'s suhmissi1111 ofTcmmt"s writh:1111utk1..· 111" ils inll·111111 i..·xcrdsc Lhc 
Optiun. 

1A OJ8itl' l"11sh\mcrs. 1.andlnrd ncknowl_cllgcs 1h:i1 Tc.:nanl's Pl·rmitll·d 1 lsc rctjuin:s 
the ins1allntio11 in th1.· Premises of certain communications 1.•q11ipn11.~nt hy ccr1ai11 liccnsccs and 
CllSlOlllCI'$ of ·knant lhal tin not UC'l'.llpy sp;1cc in the Bui Min)! t cnllccl i\'1.•ly. ''!>rf.-.il.~ 
Cnstonn·rs" 1 in ortk-r Ii 1r .:-:111.:h t >ll,.ih: l 'uslomi!rs tu intcn:1111nl·1..·1 wi1h T\.·n:ml':; h)uip1.ncnl or tn 
j~~;mit Tcnanl 1t1 111:111;1~~\.· ur op1..·i11ll' s111:h t >ITsitc (. 'ustom1.·rs' ,·q11ip1m.·n1~ all i11 c1,111pliancc with 
all upplicahll' \;l\\S. l"ll\'CU:lll!S Ill' l"l.'Slrit•lit1l\S or l"l..'C(lfd. l'C!!lll:ttinns Hild urtlinalll'l.'S in dll-cl Oil 

the C 'omnw1w,·11h·111 I >all· l''•\Jll~lic.'.:•hh· Rt•11uit·l·t.~!~·nls .. }. N11l\\ ilh:~1:111tli111~ anything hi th1.· 
contrary c11nt.1i11.·d i11 thb 1 \'a·;,·. I .illltllnnl has appnm~d "1':11:1111·., 11•:,· 11f llh' < 'u·l 1wa1i1111 
Agn .. ·1.·mcnl ;111.1d1~·1l to thi:. I l·;i:;c as Ed1ihit .. (''' l"Co-1.oi·:1lin11 :\~n·l'ml·nf'). \\ithnul m:Ul·rial 
mmlilic;1ti11n. li'I' the limi11..·LI purpose 11f r11 .. ·nnilli11g. such urra111.~l'lllt:111s as tll.'scrihcll :ihn\'C, :\ 
fully L'Xl'\:lllnl n1py t1f :;11d1 ( ·11·1 nl·ation .-\gn:cmcnt slmll 1'1· 1klin·n·1l l11 I antlloril l'riur In the 
inst;11l011i1111 "I .111f111·.ih· I '11•.tu1111·1':. •"'(t1ipmi:nl. Tl·nanl':• 1 irh• 1 .. •" 1 .... 11i 11 ... ,-.11111•111\·111 Ill" 
< lflsill' l 'u~.111111\·1 • 1·." nJ!lil In :;ii\.' 1hc c llbili: ( 'uslomcr'~ l'q111p1111·111 1' 11 li111. •111111ml. 11\\.·r and 
umlcr.lhc P1·"·111i:o1·:.. suh_kl·I In Sl·cti1111 I.a. nl"'thc C'n-l.ocaliu11 :\1~l"l'\.'llll'l1I. . 

ARTll'l.E Ill 

.~.I 1~,·111. knanl l"t1Wnan1:: 111 11i1y to I .andlonl. al lhl· add11 ... :. 111' I .a11dlunl ~.\·t li•rlh 
ahnw. 11r al :.11d1111lwr plan· ,,r lo sud1 olhcr person nr entity •L" l :1111ll11nl i11ay h)· 11111in· in 
writillI! lu T,·1i;1111 lr1H11 li111\' In tinll" dirn·J. during the Term ltrrt~t1f a11d :•11 l111w lht'l\':ilh'r as 
Tenant ~ir ml\·11111.· d<1rminµ tm\lcr Tt·mm1 ucc\1pi.:s the P1~mis"·s.1lw li1l111\\i11i! rl'lll: · . ; . 
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J.1.1 Fixed Rent. The Fixed Rent set forth in Section 1.2, in equal monthly 
instnUn_1ents in advnncc on the lirsl dny or each month of the Term. and pro rata for any frnction 
or~ month at the beginning or end of the Term. any rraclinn payable with n:spcct to a portion- nf 
a month.al the hi:ginning nl" thc Term is to he paid on the C ·0111mc11cL'tn1.:nt I )ate . 

.\.1.2 1\th.Lltio11al lfrnL Tenant sh~ill pay lo l.amllon.1. ;is 1\ddi1iorial Rent. tht! 
following (colkctivdy. "Operating Exr,cnse.s"): · 

(;1 > 1 OO~!i. nf real c~t:1tc taxel'! and asscs.-;ml·nts hy g1w1.·rnmcnt~d :1111horilics 
pa: ahk with n::.:pccl to thc rcnlahk squan: [Ll11taµt.· 11f lhe l'rt·mi:.:cs: am! 

(Ii I I 00'!·~1 of afl opcwling cnsls incurred hy Landlord in the OfK'ration of the 
I \uildlnt:. 

I l·Hanl ~h;dl pa: the ;1forL·:;aid Additional Rt:11l m 1t1P11!ltl;. 111:.1al1111l'llL". has.:d 1111 

Landlord's l"l';ts1111;1hk L':-:lirn:1fl' 11f sut'.h amounts !i11· 1hc t'Ul'l\'lll cakndar !yar. N111 k11l'r lh:in 10 
days alicr 1h1..· t'nd 11!' ihl' c;1k11d:1r yc;1r. I a11dlord !;:hall ddi\·\·r t.1 Tl·11:1111 ;1 •a:11en1L'nl ,ll't1ili11g tlw 

. aL"lual t >p\:r.llinp I \j1L'l1'4.'S fo1.llic p1t·,·t"Lli11g 1.:akndar yL·ar t11~·.l·1l1\·1 'l\1lh ,·1.1pil·~: 1•l :i1·1u;d i11v11it:L's 

~ind hill~ rc:-p1:di111: :-;1id ( >pcr;11ing l·:-.prn:;L"s. (n die cx1c111 -.111·1! hill:. ;111· n·qm·s1t·d by l'l·11;111L In 
th..: i.::H·nt I .a11dh11d':; t'sttmak: 11f l ~pL'l'al·ini: Expenses cxt:ccd~. !Ill" :1<·1n.il t 1pq;11i11J' l·.\1K·nsl':~ for 
thi.: !1rL·t·1..·di1w .'•':ti'. l"c11:1111 ·.1!:111 n•edw ;1 l'redit ;1l!ainsl /\dili1i1111:d 1~1·111111·\f d1w 1.ir. ii 11.w I 1.Tm 
h;1:~ L':>pin.:d. ·' 1d1111d 11f ·.l1dr.i\t'rp;1yll)l'!llJ: in Ille 1.'\"l!l1l llt1,· ;1.-Jrt:i! r l1•··1ati11; 1 l·\pc·1i:.t·:. l''.l'l"Cd 

l.:lllJh1rd·s c.:m1nh:. I 1.·n:111I :.h:dl f'!I)" lhl· di!Tt:rencc 1t1 l.a11dl111d 1t1;.~~ . .-1h1:r \\ ilh tb: lll'\I 11111nthl~ 
insc;illmcnt "r 1.-i,L'tl RL·111. · 

If 1h1..· rc;1! \':.tall· !:1:-.l·;; f;1r ;my la'.'\ YL':tr shall b.: n:dt11:~·d. whdhn :i:-o a n:s11!1 111" a 1\·d11i:tiPli in 

ih~ tax rah.· <tr ;m ;lf'PJ..'al h:· L:1ndlprtl of thl.' real ~slnlc lax a:'>sc:.;:.nlL·nL I .;111,!!(1rd :;hall crL·dit ti• · 
T~:n:1111. Tc11:11t1"= pr11purtiP11alc ~;h;ll't' tir :.11d1 rcd1.1clio11 minw; !hL· co:;!..;"'" :;uch appc;1l tll I .andlPrd. 
:u_~ninsr ll.'nan1.··. l1n·• l~;1!a Sh:trL' 11l°n::il L"':lak la\cS. 1r:111\' r.:d111;1inn .·~h:ill •'t-Ctir :ilkr thL' cxpir;1iiPt1 .. . 
111' lht.' l l'a-.\· I l'l'Hl hnl .. 11;1!1 ~1ppl~ 111 l'l'I iPd~ prii ir !1~ s111..:h 1.'\ pir;11 i• •n. ·1 d1;m1':. pntp1 •rl innal<..' sk111.• 

(1f.sm.·h l'l'th1l·1i11n sh:1ll I'\\..· prompily rl'ftll\lk··I 1c1 Tenant 

: L ~ I :1!1,• 1::1y~1!~.;11~s ot",lk~t. Ir :my inst:illi11e111 nf rt·nl i·. tui1_r~_1t-t1\· lh:m 11..'ll 
(I !1.Hh:t-~:;-;.:1i'i.-1 1h1· d;1i.· 1!w"...;11uc \\·a·; .Im-. ii sh: ill hl..'~11 intnt·'.l :11 1th· 1;111' ••I icn i1L·ri.·~:1i11 l O".;d pn 
;11\ij~~~ff"1;i1.11 till· dt1l· d;111..· •. htlf inn;• n·c11111·1Nc than th~ m;1:,in1111u r;11~· nl i1111-rc;;1 alh~wl.'.d hy 
l;n~. \\'hi!-'.h :;l1;ill hl' 

1

Additi110:1l·lh·11l. In ;11lditi111110 :;uch i11krc:.1. fi:11_.t)<1d1 i1.1slall1iwn1 nf l'L'll( 

p:1id 111nrl·.H1.111 h-111 l fl) t!:1;. ·• ;1l"ll·r·1i11.: 1ltrL· ll:1k. 1"1."11;1111sh;i!l11;1~ ti• I .milhnd art .11111H1111·t·q11;il111 

Ii\~·\"" .. j p•,'h"•.-i_i; ,,f :,ud1 111·.l;illpw1_11 IP ..l~!\.:r l .;111dh1rJ's n•:.i-. 1·1( colkt·rrl1T1 ;md _;1d111ini~h:1ti\Y 
1:xpi:11.s1.~s·fL'·bti11r 111 s11d1 la1c p;_iymif1ti. ll'Tc11:11H sh:il.l fail 10 p:1~· tlm·L· m n111i:l· in:;rall1111:11r~ pf 
l'L'lll Ulla ii111cl> lw.i·; \\ ilhin ;1iiy t'PllSt't.'ltliW !\\'L'IVc p :'.,) nt1inth rwrind. thc11. in lkn orthl' dtll' 
dat~· liir p:1· .. 1.1o.·•.1! 111 I i~.,_.,·1-l f.!nn :-d li1rll1 in Sl·c1i1111.~.1.1. :1h"' 1·. I .-11.1111 ·.l_;:ill i~·1\ l·i~.c.J F1 . .'nl 1111 

1 1 1hd~1l\.'1l1-; ts.fl.-.1.i;:-;.lil~~Ph'n"•ling lhi.:~~iP \\l1h·!.1'::itt!i 11'-.nl h'.1·111.i1•i)Til-;:: ... :itt-J · 
p;f;fi1~·1'1t~iiM.~:i~111· tii;jl j,.jj.(l(f)Jl;::_:JiiJr·~~lK'fl p:tytm:i;I ~-l.111· •.!i:dJ J,.. :.11'1jn·I [II :1J1 nrllll: 

pi:naliks for latl~ p:tytnl'Ill !'L'I !{1r1h ~~ t!~~Etinn .~.1.3. · 
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3. l .4 Tenant's Insurance. Tenant shall at its sole cost and expense obtain and 
maintain throughout the Term with reputable insurance companies qualified to do.business in 
California, the following insurance, designating Landlord as a named insured: 

(a) Commercial General Liability insurance indemnifying Landlord 
and Tcmmt ag<iinsl <111 claims and demands for any injury to rcrsnn or. pmpcrty which may be 
claimcc.I lo h<i\'C occurred in lhc Premises, in amounts which, al the hcginning of the Term, shall 
he not less than the mnounts scl forth in Section I ;2. and. fmm time to lime during the Term. 
may he for :-;uch hi!!hcr amounts as I .andlllrc.1 may require. lakin!? into :1ccnun1 thl' region in 
which lhe Pn:mi:-;l·s an: h:ah.:d and simih1r prnpcrlics uscll lilr similar purpos1.·s: 

(h) St>-callcJ "nil-risk" property inSlll"illll."l" in the illUlllllll or the full 
rcplaccmcnt l'1lsl or all Tcnanl'i; property and fixtures nnd I .:m11l11nrs prupcrty and lixlurcs: 

(c) Workmen's compensation and any other insurance required by 
law or the muurc of T,,;mmt's busincs.i;:. · 

(d) . Jmmrnncc ugainsl such other hazards as may from Lime to time 
be required hy Landlord~ or any h1mk. insurance company or nthcr h:mling ins1i1utionhokling a 
first mnrtgngc on thL· Premises. pnwidctl that such insuram.:t: is cuslnmilrily c:nTicd in lhc region 
in which till· PrL·miscs :m· lilC<itcd. 1111 prnpl·rty similar lo tltL· PrL·misL·s :md usL·d r<\r simil:1r 
purposes. 

{ c) Ir Tenant's USC or uccupanc y 0 r till' Prl'IU isL'S l':lllSl'S any 
incrc<tSl' in insurm1cc prL·1i1iums li.ir lhl· l\11ilding or Prcmh:1.·s. TL·n:ml will pa~ !;11rh adtlitinm~I 
cost. 

Tenant shall rumish I .andlord with ccrti lkatcs c\•idcnc~ng illl such insura.nn· prior tu the 
hcgim)ing l)r thc TL"nn and of each rcncwi1J pol!cy al least l\venty C :!0) Ll01ys 1wi11r lo the cxpirati(m 
or 1he policy hdnl! n.·n1.·wcll. T1:nan1's use m1ll uccupanL·y l)r the Premises :-;hall coniimn lo aml 
comply with :ill rC'qu1n:mcnls of 1.andlonl's insurers. as such rL·quiTL·m1.·nts may he amended or 
modified from time 10_1im1: • 

. ~.15 1 itililics. ·l'L-nant .sh:1ll pay directly tu lhc Jlrnpcr ;mthoritics charged with 
the colk.-clion lhl·rcor ·~11 dmrg.cs l'l1r the cnnsumrtiun of water use. SC\Wr. det·tricity. gns. 
tclcpbnnc a111l 11lhL·r s1.·r\'il·es .separately 11\L.'lcrcd nr hilJcd to Tcn:ml for lhe t•r1.•miscs. :111 i;ud1 
cha~cs In hl· paid as 1lw s:tllll' from time to time become tlm:. l'l·11:1111 s.hall nmk1· its own 
:trranl!cnwni:. l~1r :a1dt 111ililil'''- :1111l I .andl11n.I slmll he umk-r 111, 11hli!!ali1111 lo furnish an\' utilities .. . . . 
10 the Prcmi:-\·:; and shall mil h1.· lii1hlc liir any interruption 11r foihu'l· in thl.· :-;upply 111' any sui.:h · 
ulililics 111 1lw l'n·misl.:'s:. Landlord sh:11l rnopcrah: with Tl·n;ml in makinl! an~· nL·ccs.sm·y titility 

· crn\ncL·tion:-. a\·ailahk 111 ·kn:ml. 

\. l .h l"l·n,1i~" ;_11!1l_1~pp1_11\ al,~. Tenant .sh&1ll :rl 11:. """' n1·.1 and 1·\p1°11!;1.• 11hlain and 
nminl~1in 1hrci11gh11111 llw TL·rm all of 1h1.· :1111hnriz.11innl\, p1.·r111i1::. :1ppnl\':ils and lin·11S1.·s 1\•quin.~d 
li.ir thL' cnn:•lrnl·1i1•111•1" lhl· i111pro\•1·11w111s h• 11\c Pr.:miscs :md llt1· n1ndn1·1 of I 1·11a111':: husincs.s 

l'otrcml .i;,dm: tOS .'"·lllJJ 
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operations therein. 

3.2 Audit Rights. Jn the event any dispute arises belwccn l.andlord uml Tenant as to 
Operating Expenses. Tcmml shall have the right, upon reasonable notice and al Landlord's 
offices. to im•pcct and pho1ocnpy. if desired, Landlord's records conccrning. lhe'opcrnting 
Expenses llf the Building. Ir. ;tiler such inspection. Tenant continues to dispute Opcrnling 
Expenses. Tcn;ml shall be entitled lo retain an indcpcndcnl accounlilnl or :iccountmicy firm that 
has a specially in auc.liling npcraling expenses to conduct an m1dit: provided that in no event shall 
Tcmml conduct :m :111dit mon.· thnn one time in any twelve (12) month period. If <my specific 
issue \\'ith rl..''-l'L"\."I to f >pcr.iting 1-:~pe11scs is raised hy Tcn:ml and thL· s:um: is.sue has ht'l~ll raised 
hy any n1hcr frn;i111 :md a l"hangL" wi1h respect lo such issul' has hl'L"ll !!rarlll'd It' suc;h other 
Tenant nr i r TL·11:1111's :1udi1 n:\'l!als 1ha1 1.•mdlnrcl has overcharged Tcmml. :irtcr Landlord h•1s hccn 
•1i1or<lcd an 1;pp11rl11nily 10 explain :my cnnlrnry pnsition on tlu: malll·r tu Ti:nnnf's accnundng 
lin11 (with any 1lisp1llL'S ht:ing n·snlwd in !!nod lhilh hy llll' p:1rtii:s). 1Iw11 TL·n:mt :-hall rl"ci:iw a 

. crct.lit :rgain:-1 lhl' llL'X( 11llllllh's lfrnt in thl· amount or s11ch" 11\·1:rd1argl". Ir lhl" m1di1 rc\·i:als tlml 
Tenant was 111hkrd1ar~cd. lhl·n. within thirty (30) d<1ys alkr the rL·:rnlls 111" .s11l"h audit arc made 
:1\'Uilahh: 10 Tl'11a111. Tl·mml shall n:i111bi1rsc Landlord for till· :uuount of s111:h 1111dcn:hmµc. 
Tl'nmn slwl I p;1~ lht· l·11sl 111" a11y m11lits l"l'q11cstcd hy Tenant. 1111h-·•·• ;111y a111lit l"l'\"l'ills thal 
1.andlnrd':; 1krn111i11;ili"1111f llw I >pl·r;1li111• .1:xpc11Sl'S \\'ilS i111·1r111 f,, 1111111" 1lw1 liH· pnn:111 (:\%). 
in which l.·a~.,· I :111dl11rd :•liall p:ry thl· ci1:;111f such audit. I .a11dlo1.! ·.li.11111,· h'•J1111nl 111 mai111;1in 
re-cords of llh' I >p1·ra1i11g Fxpl"llSl'S li1r Ilic two-year pcrioJ folln\\ i111•. l':tdl < >pl'1~11i1.11'. l:xp1.:nsl.' 
slalCmL111. l 'l'l"Jll in 1h,.· L'\t.:111 of rraud h~ Landlord. foihm· 11111111" p:11l 1d I 1"11:1111 l1111h.kc1 I<> thi; 
(>per.Hing I· '•PL'll'•L' :.1;11L·111l·111 \Yi thin 1111L' l I} yl!;.1r alter its rL'Cl0 ip1 1hnl·11I :.hall h,.· l"undush·dy 
dcemt•d Tenant's ap1'ni\'al 11f sm·h I lpcmting. Expense stah.'llll'lll. 

ARTIC'l.E JV 

Tenant further Cll\'l'llillllS and ag.n.-cs: 

·I. I R1.:·p;!\r_m_1d Mai111c11anc.:. T11 keep thi: Premises in g.11od onkr illlll repair. and in ;11 

least as good 111\kr aml repair as they an: in on the ('ommcnci:mcnl I )ate. rC-asnnahk use ;md 
wcar and dan1;1gl' hy firl· or l·;isually i11s11n:<.I againsl only t•xcq'itl·d: :ind lo kl·cp :ill glass. li.xturcs 
and L'qt1ip1m:111 llll\\" 11r h~:rcalkr on lhl' Premises. includin!!,. wi1ho111 limilali1111. all healing. 
plumhing. d1.·L·trkal. ;1ir-c.:undi1iu11ing. and mcch:mical lixllirL'S and cq11ipml"nl Sl·n·ing thL· 
Pn.:miscs. in !!llt1d onkr and rqiair. and in at 11..'ast ilS good onkr and rcpilir as lhl.'y an: in on the 
{ ·m111m:m."l'Ull'111 I >ate" tlam;ll!L' hy lir~ nr C"tstwlly only cxl·cph·d: aml tn mah- :111 rep:tirs :nul 
rL·plal".:Ollll'lll'; ant! 111 clo :11l t1lhL·r w111l 1ll'L'L'S~ary lhr thc f(1rl'!-!11ini~ purpost·s. 11 i~ l"urthl·r :IJ.!l'l'l'd 
!hilt till' l':\1"\"j'!lllll of l"l'i!Stlll:lflk ll:~l" and \\l'Llr shall llllt ilppfy :;11 ;r:. 111 pn111it h-11:1111111 l..;,:~·p_ lhe 
Premis.:s i11 ;111~ thin~~ ks:; !hall :a1ilahk·. dfo.:icnt and nsahlL· n1111liti1•11. fu11:;hkrin1! llw 11alme of 
the Prcmisl"!\ and the use rc<L"it1nahly made Lhcrcoi: or in less lhun !_!llod order. repair. and 

. condition_ 

4.2 Danmgc to the Premises. Tn pay the cost of all repairs lu the Building including. 
without limiWlion. thc roof. cxtC"rior walls und nil structural compnncnls. if any dmm1gc I herein is 
caused by "frnanl'.s improper use thereof: · 

Potrcrol ~ulc11: (Cl:\ll:'il!ICI) 
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4.3 Indemnity. To indemnify and save Landlord hannlcss from ull claims, actions, 
damages, liability, cost or expense whatsoever arising or rcsulling from (i) uny injury or damage 
to any person or property 011 lbc Prcnliscs or sidewalks or ways adjacent !hereto. or otherwise 

. arising directly or rc:mlting directly from the use and maintcmmcc :m<l occup-Jncy of the 
J>rcmise:t. or &my part thereof. hy Tcmml. _(ii) :my vinlatio111~f this I.case hy Tcmint: or (iii) any 
acl, omission or misconc.!uct ofTcnanL ill\ agcnLI\, conlrnclors. cmployees •. liccnsccs .. subtenants 
or in\'itccs. 

4.4 Pc-rsomtl Prnncrtv al Tenant's Risk. To the extent permitted hy law. all . 
merchandise. li.1miturc. lixturcs. effects and property of c\'cry kind. nature ;:md desc1iption 
hclnnging In Tcmmt nr In :my persons clniming through or under Tenant. which may he on the 
Premises ill any timl'. shall he nt the sole risk and hnnml of Tcmmt. m1d if.the whole or nny part 
thcrcnl' shall hl' dl·slruycd ur dam:igcd b)• lire. water or ollwrwisc. hy then or !"rum any ollll·r 

· cmL-;c. no part nf saitl luss or dmm1g.c is In he charged to nr he hnrnc hy I .:mdlonl. cx:ccpl. 
howcn:r. in thl· l'\'l'lll said loss or tl:unagc is allrioutahle tot .m1dl11rd's grnss rwgligl·ncc or willful 
misconduct. · 

45 :\~si!.!nmcnt and Suhh:tting. Not to assign or suhh:11his I .case. cxn~pl 1t1 an 
-A ffiliatc·· fas hcn:i11alkr de lined). without first obtaining on each nL·c;:1sion thL· \Hillen consent 
of I .andlnnl. which sh;1II not he unn:asnnahlv withl1cld. No assii.:mrn.·nt ''r s11hkttilll! shall· in :mv . . .. .. .. 
\\"ay_impair thL· L:<111tim1i11~ primary liahility ofTcmmt hcrL'lllllkr. :rml nu L'OllSl'lll t.n any assip.ning 
or suhh:uing in .i par1k11l:tr inst;mcL' shall he deemed In hl· :1 waiwr or 1111: ohli!!ali1111In11htain the . 
I .m1dlnrd's apprm·al in lhl·. t'ilSL' 11f any nlill'r as.'>ignmcnl or suhll'll int!. Nu1withslandi11g. thl' 
l(\rcgoing. T~·11a11t 111ay assipn thi!i l.l·aSl' or suhld nil nr an~ part nf lhl· i'rl'misl'S to :m /\ llilialc 
,,·j1hn11t l.:111.ll11n1'~ pri11r l"lllhl'lll. h11I "knant shall g.i\'C l.:111lil11ril prn111pl \\ rilll'll lllllil'l· nf such 
assig.mm:lll t\r :.11hk11in~~- I ,,r purposi:s or 1his I.case. :m .... ,I lilial\'

0

• ,;r I t·nanl :.ball hl· a Pl'l'SOll 

Ii> ct11llrolll·ll lw. c1inlri'llill1! ''r rnllkr conunon contrnl wilh I l·11an1. Iii I with\\ h11m 11r into whom . .. . 

Tenant is i1wr~~l·il fn·~!:mlks:• ol' '' hL·thcr l"cnunt is the sun h inr pl·r-.1111 ••lkr :.11d1lllL"r1~i:n.11r 
(iii) oll"q11iri11:· all Pf ·.11\,:.1:1111 iall~ all 1,f I niiml · s assets and h11·.i 11' ••••• • •1w1.11 ion·. h 11 "hid1 lhL' 

focilitii:s lt1c;1h·d i11 lhl' l'rl·rni!•l'S :irl· UsL·d hyTcnant. An eq11ip11i1·111 t·nll11t'.1ti1111 ag1l'l'll\c111 with 
nni: or morL· l·arril'r!: \\·ill nut hl· t·nnsi1kn.·d mt us.o;igmm:nl or ~•11hkllin1! hy l"t•nanl. 

•I.<) Ct'.m1~li;ml:1,".~~i1ltL.:.m.:. t\I Tenant':; sole co:•I :ml! L'~JlL:n:;L·. h1 l"11nli1rn11" ;1ml 
comply with all 1.11nin~. huiltlin!!. crl\'iwnmcnl<il. lire. hc•1lth and olhL·r cotk:>. rL·µuh1tiuns. 
ordinam."Cs ur laws; 

.J. 7 ! .:~n~l!.•.'~d~~- g i!;.ht_ lc!_!_=,1l!_t;,r. To JlCnnit I ,;mdlortl anti I .anti Ion l's n.·pn:Sl·ntali \'CS 10 

L'llli:r into and l':!l.amim.· thl' PrL·misl."s and shnw 1hc111 Lo rrnspL·ctin: pun:hasL·rs. h.·mints and 
mn~tgugccs at any n:asnnahk time upon prior notice. suh.kcl. ho\W\"cr. lo Ti::nant' s right lo 
rL·quit\' 1h:1t ;my ~111.:h p1.·r~11n i:.·111t:ri11l! lhc l'n:miscs he <1ct11mpa11kd hy a n:p1\·:;l·n1a1in· nl'Tcnant 
as a e11ndi1i1'n of p1·1.wi11ini! l"lllry in1u any Sl'Clll'l'tl are;i, l"Xl'l'pl in lhl· l·n·nl .11ran l'mL·l"l!l'ncy. 

4.8 1:~pif!\.!i.P!!· 1\1:1hc ex pi rat ion of the Term or upnn l'arik-r ti:n11in:11i1m of this 
l.CilSC:· 

POlrcrnl.".1!11• 111~. • ~ "<1111 
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... 
(i) to remove such of Tenant's goods and effects as arc not permanently affixed to the 

Premises; 
(ii) to repair any damage caused by such removal; and 
(iii) pc.icc.1hly to yield up the Premise~ and all prcvioui;ly npprnvcd alterations and 
ndditions 1hcrc10 in the !mmc order und repair as they were in ul the hc!!,inning. of the 
Term of this I .c:rsc or were put in during the Tcm1 hereof~ n:m;unahlc use :md wear anc.l 
damu~e hy lire or c&rsually insured against only excepted. 

Tcmml shall in<:kmni IY and hold I .andlord ham1lcss against any loss. i.:nsl or d:1111agc resulting 
from thi: foilur'I: and delay of Tcrmnl m anyone claiming by or thruugh ii tu sum:ndcr the 
Premises as prn\'idl·d in this Scclinn. · 

4.9 l lsc. To use the Premises only for the Pcrmillcd Uses. and nol lo cm1sc. permit or 
suITcnhc cm ission of ul~jcclinnahlc odors. li.nncs. noise or vihrnrion from lln: Pn:111iscs. f.andhwd 
makes no rcpn:.i;cntalion nr warranly lhal the use of lhc Premises for lhc 1•cnnit1c<l llscs is· 
allliwcd by h)c:il zoning or other hylmvs, and any permits for sm:h use shall he lhc cxdusi\•c 
tcspmtc;ihilit~ of Tcn:ml. 

4.10 t\dditinns or Allcmtions. No110 make or permit ;my inst~1lla1ions. alicmlinns cir . 

additions in. 111 or un lhl..' l'n:mi.scs owr Twcnly-FivL! "l11011saml I >nll:irs ($::!5.000.0Cl) without the 
prior \\Titlcn l·Pn:-:"·ntnf I .andlord in 1..·:11.:h instance. L:mdlord l"Xllr1..·ssly cons"·111s to Tcn:1111's 
initial altcr;l1i11ns and impr11Wml·n1s 1t1 llll· Prcmis1..·s n:quirL·d for tlw l\·rmitll'll I Isl'. al TL·n:mt"s 
sole cxpcnst". indudi"nJ~. wilhoul limitation. build oul nf lhl· Pfl"mi~;t·~. am! ins1alli1ti1111 nfT1..·1mnt"s 
fix tun:~; aml ,·quip11w11I r1·1111ir\·d lilf' llll" l'r11nitlcd Use. i1w11·;i·.i111• 1111 dn 1111· :.n ,-in· 111 lhl.' 
Building 111 _'11011 ;1111p:;. ins1nlla1i~1n 111" :111 FM:!OCl/Prc&1ctinn li'n·:; :.11ppa·:•·•ill11 :;ystl·m in lhl· 
Prcmiscs. i11·.1alla1i1111 by l"l.'11an1 of an l·nwrgcncy gcm:rator and rul·I :•11urn· liar lhl· :.upp1lrt nf 
Tcmmt's l'rl·mi:il.':• 1111!~. <llld plal'l'llll."111 ol"n:dundant lilicr 11pti\.· 1.·111111l·l·1i11n:; frn1111!11: Prl·mi:>cs lo 
lhc public ri~~hl or way. 

-I.I I SiL~n:;. N,;, 1t1plat·1..·11r pai11111n the Prcmisc-s or :my\\ hl·n· in lhl· l\11ildi11i: any 
placard or si!!ll whkh is \'isihk !him lhl' l'Xlcrior or the Prl'llliSt"S. . 

·I. I:! ! .1_1adin~ ;m~.l..b'.!11."!!!~f~· Nnt to injure. overload. dd:1n:. or 1wr111it lo he in.i\rrcd. 
nwrl11allcll 11r d\.'l:rt't•d. th1..• Pn.·miscs nr 1hi: Building. and not lo P'-"rntil. ;1lluw or sulli:r an~~ \\•aslc 
nr any unl:twli.11. im pro·pl.·r or 1ll1"l'nsh·c use or. nr the accumuh1tinn pf tr.ish tir dchris on thi: 
f>r"·misl..'s. nr au~ 11t·l·11p:mcy tlwreuf 1ha1 sh:1ll he in_iurinus to ;m~ pl·rson or prop1.:r1y. or in\"alid:itc 
11r inrn·a:•c till' pn·111i111w. ll1ra11y insurann· on the Huildin!,!. 

·L D Tl·na!1t's Work. To procure ut Tcmml's solt: cxpcnsc nll neccs:><1ry permits <ind 
licenses hl'f111\.' umkr.taking any wnrk 11n the Pn:misi:s expressly lll."rmitlcd hy 1.nndlord 
hl·rc11n1k-r: 111 tin ;ill :.11d1 w11rk in ;1 µurnl and workmanlike 111:11m1..·r. l"lllploying ma1t·rials 11f ;!1111d 
qualily ;md s1• as 111 r1111li1rn1 wi1h all applk;1hk .1011i11g. huildirw. l"llvirit1111w111al. lire. hl·:tlth and 
<lthcr l"OlkS. l"l'J!Ulalions. lll'di11;11ll."l'S illlll faws: lo p:t)" promplly \\ hl0 1l dllt' lh\• l'lllil\' l'CISI of :tlly 

work 1111 rlw l'n·111i::"·s 11111kr1:1kl·11 h~ ·l"l-11:1111. so that lhc J>1v111i•;1-:; :.hall :11 all linll·~ h1.· lh· ... · of 
liens or lahor and m:111..·1fols: lo employ li.1r such work one nr m11rc rcspnnsi hie. contrnclors: to 
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save Lnndlord ham1lcss nnd indemnified from all injury. loi;s. clnims or dnnm~c In nny person or 
properly occasioncJ by ur growing out of :mch -work: nnd lo providl: l:upics vi' as huilt plans uf 
such work lo Landlord upon completion. Ir nny construction of 11.·nant impnwcmcnls is 
necessary for the mmtinut!d occupnncy nf Lhc Premises. such cons1n11.:lion shall ht= accomplislll~d 
a.nd the cost of soch cnn:>tr11ction shall he hornt: by Tenant in acrnrd:1ncc with LI :-;cparatc 
"Lc:t!5.£~!.!.1!.u l m1!r11~·_l'llll'!llt>...::\1.!r~c.~_1t•!H" fhcn.:ia so called! lwl\H'cn I ;111dk•rd ;md Tcn<ml. :.1.:1 . . 

l~1rth a~. Exhihil "fl'~ ;111tl m:itk a part hn1.:1~1: I .aildlnrd :;h;dl h;1\t' 11t~· rirht 111 p11~.1 11ntil't'·, ol° 
non-'r1.·sp11nsibility i1111r 1111 lht• Pr1:mi:>L'S as provided hy law. Nol\\ilh:.tm1di11g 1hl· li1rq.:11i11µ.. 
l,nmllnnl sl1~111 hL· rl'::pnnsihk rnr :my ~ln11.:111ral latent dcll.·c1s lfl lk l'l"l'llli~.l·;;, al I ::rndlnnl'!> ' 

· .. ·xp~n·.i:. I an.Jh;rd. ;1t I :1ndlt•rlf":,·1.·'llt'll.';L'. !;hall 111~1i11tnin 1)r l"<H1::l· t11 I'.- 111ai111:1i1wd. repain:d and 
r~pla\'.L'd i11 µPod nflkr, l'nndit ion and ri:p:1ir. Sll'lldm'I.:. cxll·ril1r \\;ii h ;111d l11;1d-hl·;1ri11~ ci 1l.11mns 11·1· 

!he Buildini;. 

·LI •I C 'nnltiJitlll ~if lh1.· ~1\~~11\sl:s. L:mdlord is nPI 11hlig:1fl:d !11 and ~h;dl Ill 11 make any 
imprnn:1m:n1~ 111 till· l'r .. ·miscs. N1,i\\'ilh:;tanding !he fort•goini!. I .:tndh1rd :1~:n:L·s 111 r1.·pl:1tx thi: 
f'llPf ~md Ill l.:t11lSirHCI and ri:rf(irm all ncci:ssary ~dsmic wnrk am! l"L'pair~ In 1h1: lt11ildin~ [(I 

:·L."thkr tilt' 1\11.tldini~ and 1hi: Pr .. ·mi:-:.c·; strm:111_rally ''11m1d in ;1t'r11rd;inn· with ;ipplit·;ibk h11ildmg 
:md <;al l'l ~ l'c ·• ll ·-.. :11 L:111df11nr s SL1lt.> ~·o~t ;}Jlll e:-. 1w1i:-.e 011 or hcli ll't' .. \ 11~t 1;;t .~I . -~Ill)! 1_ In ad, Ii l j, 111. 

[ .m1d!t1rd rq1n·~·l'llb and \\;1rr;ffif~: th:it llh' I'Pof is in iwod unkT :111d r\'j'l:tir :rml 1l1t• n1n1· slrnc111n.: is 
s111m1.L ·\lkr t·111npkli111111rl :mdl11rd"~ \\11rk. Teu;ml umkr..;t;md·, :rnd :wl.t1P\\kdgt.::- that Ilic 

Pn:n1i:-.,·, ;ill· k,1:-~· l \\ 1Jh11u1 ;111~ flnllh'I iuiprllU."lll1.'llh nr ;1lln:i1i"11·. ll1<-r1·tn .111d in ";1 .. -i~" 

c{inditi{IJI. I ·.,"·,:pl ;i-. "l'l fi-•rlh ;1hm 1". I 1·i1;111l ha:~ in~pccll·d lhc l'.1•1111· . .-·. a11d li:1·, lu1111d !lw 

Pn.:mi:;i:s' c11rn.:nt -...1;iti: 11!" rL"p:1ir. t'111Hli1ion ;md 11mi11tcnunn· !11 IK· ;Kl·eptahk t11 l cnanl \\ i1hn111 
l'urlhcr i111pn 1\\:n1t·n1s I':-· I .and lord and. ::11bjcd Ill th~ c11mpk!io11 nr Tn1a111° :; Wl irk. lo ht 
sulliL·irnl for I \.·n.mt' :: !ISt' and 1'\.Tlll':1111.:~. 

-1.15 l\'.1::!•nal .l'.•~'l~ll.!J): fi.1.:~·s. Tenant sh;1ll p;1y pri••r In dt·li11q11L."th:y ;1ll 1a:-;l·s a:.;s_c~:.;i:d 
ag~1i11s1 and k\ iL·d 11p1111 I t:n:ml owm:d alkr.1tio11s anti utilit~· i1i:.1.dl:i1io11·:. tr:hk lixturL'S. 
furni::hinr .... ~·,!11ip111~·111 a11d all P'-'t'!-:nn;il p111perly tl1 hL· as:;l·:.:;r,1 ;11hl hilled ;.l'(';ir;1tt·I: frn111 lhL.· 

n .. ·al pr!lf'l'rl\ ,·( l .10.1f111d. 1r;111:. ·;11d1111" I i:a:1111·s prnpi:rl> -..h:ill l>c ;r.-.L··; .. l·d "ith I ;111dh•nl"" 
n:al propl.'rt~. I l·11.u1t ·-h:1H pa~ t ;mdl11rd 1hc taxi.::-: ;11tril~ut:ihf.- tn l n1:1ni':~ prol'•Tl> \\ i1hi11 I 1J 

days :Jlkr rcl·l'ipt 11! a \Hilh.'ll >.l:11~11w111 s,·1ting. li1r1h the ta,e:; :1ppli1·:1hk 111 k11a111"s pi·opi:rl~. 

·I. IC' l_l;v;11.l111_1-..~~1hsl;111rl·:;. 1'1·11anl shall nul m:11111l;1t lllw·. ·.turc. u-.,·. handk or 

di:->p11·;l· ti!' .111:· ·>11ll'.!;11irr \\'1id1is1ksi;·n:11cd i1:- ;\ h:rr.ird<•11·, 111 h•\lc ·.nf\:;t;111rL" •H \\;1·-IL" 1111dn 

;-ippfa·;1hk k· !.-rill n1 ·.tall' l;i\\ at t Ill· 111\·mi:,L.·s. L':\l.'t;j11 in a\·1·1 •r. b llll.'l· ' ' ith t tit· .. 1.11111\.·~. rnks and 
rl·;.:libtion:. :"'' n11rn:• tl11·-111;11111t:wllll'~'. ·,tnr:tl.-'L'. 11st·. ha11dli1l!' 111 ,fi.,p11·.i1i~·111•! ·.ii.·li ·;11h:.t;111t'l'. 

·1 l.'.11:.1111 ~IJ;tll j.,. :C"•l'''n:.ihli: 1'111 ;i11>· ;111d :1ll L.·n:-.l:;. l11ssL·~. d;1111a;:~·; •. li11L .... 1w1:;il1ic., :lilt! 111hn 
t:':-if1L'l1!;1.."':-; rd:iti11~~ !tr tlw m:u111l°;1l·iu1\'. ~:lurnµc. us~. handling nr dispn!.ilin11111" any s11d1 h:m1rdo11s 

. \lr lP'\il' :a1h~.la111..·1.· ;1l ll11.· l'r1.:mi!·l"; hy Tt:na11!.1~r <Hl) 1.·mpl11y~·1.·. av--·11t nr l'Pll[l'.1L'101' 111' Tn1;1nt. 

·\IC! WU: V 

5. l ~->' .. l!.;iilL1.~r '(";1king;.T!-'.r:llliJBlinn. In the CVl'lll that llil' Pn·mist'S.· i"ir :111y rarl 
lhtTCllf: sh;ilJ fit· lahl'JI h~· i!ll~ pu(,Jjl· :lll!lwrily OJ' rur :iny puhl\1,: llSI.'. \ll" sh<dJ hi,: 1k:-.tru_yt·d lll" 

') 
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damaged by fire or casualty, or by the action of any public authority, and Landlord elects not to 
restore the Buil.ding or the Premises and so notifies Tenant, lhcn cilhcr Lnndlonl or Tcmmt may 
ch..-ct lo terminate this J.c<L'>C. Such clcclfon shall be made by the electing party giving wrillcn 
notice of its election to the other pnrly within ninety (90} days alter the right or elect inn accrues. 

S.2 Rcslnrntion. If this I .case is not terminated pursmmt to S1.-ction 5.1 ahnvc. this. 
l.c.isc shall continue in force and &1 jusl proportion of the rent reserved. according. In the ni.lturc 
and cxlcnl of the dmm1g1.:s st1staincd hy the Premises shall he :ih&llcd until the Premises. nr what 
nmy remain thcn:or: sh<tll he put hy l.:indlord in proper condilion l(1r i1si: h1 lhl· cxh.·nt pcnniucd 
hy the ncl pn1L"L'L'ds of insm1ml'C rcl·uwrc:il nr damages awi!rdl."d li>r s11d1 lak inµ. 1kstrul·tinn or 
d•unagc. nnd sul~h'cl lo 1011i11i; and huildinl! laws anti nrdin;mn·s lhl·n in l·xish."lll'I..', "Net 
proc~"Cds of insuram:c l"l;cnn:rcd or damages awarded" rcll·rs 111 tlw J!l'Oss amuunl of such 
immmncc 1ll"dam:1gl"S less the rcasonahk cxpcnscsofl.andlonl i11 L'11lll\l'l.'li1in.wi1h lhL· rnlk•ction 
of the same. indud in!! without limi!al ion. lt..·cs and cxpcnsL·:; for lq.:al and ;1pprai ... al sl'rvkl..'s • 

. 5.J t\ward. lrrcspr.:cli\'c nf thc fom1 in which rcco\'l.:ry m:1y hi: h•iu hy l;1\\', all rights 
to dmrn1gC$ or compcnsalinn li1r the Prcmi.scs sh<tll belong to 1.andlnrd in :tll l'otscs. Tl..'mtnl 
hcrchy grants 1u l .:lildlord all ul'Tcn:mt's rights 10 such d•mm~L·s and r11wna111s lo d1.·liwr such 
rurllll'r as...;i~llllh.'lll~ 11r l"J1d11r.sL•ll)L'l\ls as I .an<llord may lhm1 linw hi lime l"L'l)lll"SL N1 ,, 
withslanding thL· li1rcJ:!oi11g.. "kmml may si:ck a .separate award fnun llll· condcnrning. :mthority 
for Tenant's rd111;":11io11 dmm•!!<:S. · 

ARTICLE VI 

6.1 J:nmts of 1>c1:111t1: Rc1m"\licl'. lf(a) Tcimnl shall Llcfoull in the pcrforrmmcc of' any ' 
orits lllOill'lary 1,hli1!ati11ns 11mkr this l.L·:t"l·. and if.such <ld'i1uh ~hall con1i11uc l'i1r h:n ( ](}) llnys 
alkr \HillCll 11otk'l· l'r11111 I.and lord ltl Tenant or ( h) i r within Ii liL·l·n ( 15) llays ;1 lh:r wri th..·n not ice 
from l.1mtl111rd 111 TL·11;1111 spcl·ifying. :my 11thcr default or <lcf:111lts. T1..·nan1 has rnil cmnmcm:i..·d 
diligl·ntly ru n1m·r1:•11d11kfaull 11r ha" nor thcrcant·r dili1~1·111h p11P.111·il ·;11d1 1·111T1'L'lion 111 
compkli1111. "' 11 1 ii .111~ .r.-.ir111ih·111 ·;hall he mack· hy Tc11;1111 l111 1lw li.-111"111ul1·11·1l1f111· .. 11r if a 
pl·ti1i11n is lik11°hy or :l~!ainsl h·11a111 q111kr any prn\'ision or lhl· Ha11J...ruplt·~· <·,Ilk and. in the l'•tsc 
of an iiwoh11n;1ry p1.•1i1ion. s11d1 p1:1i1i1H1 is not di~misscd within nindy 11m1 da~s. or CLIJ iflhl· 
Tcmmt's k·ma·h11ld i11ll'r1.·s1 shall hl' taken nn cxt-cution or hy ollwr pnin-:-;s 11flaw. oillal'lll'd or 
suhjcctl·d IP :111~ 111h,·r in\'11hm1:1ry 1.·1l\'111nhrancc. thl·n ilnd i11 ;111y nf ::11rh t·a:;1·:. I m1dlonl :mu its 
:tgl•lltS and :;l"I \·;111!:. ma~ );I\\ full~". imtlll"di:1lcJy or at <Ill)' lillh" lh1•11•afh'I, :11111\\1dtt1lll 1'11rt\Ja 

nnticl." ur tkm:111d. and wilhn111prL:iutlin·111 any other l'Cntl·di1.·:; ;1\·ail;1hk lu I andli'hl l(1r 
am:ar.1~1.·~ uf r1.·111 ur ol lh.'f\\ ist•, ":itlic-r (i I ~nlcr into ;mtl upon thi.· l'r1•111i:•1·:; ur any p:trl tl11.·r1·111". in 
lh1.• 1lallll.' 11f lht.• \\h11h'. ;111d rq111:;:;l;SS lh1.• S:llllC ilS pff.i11ldli1rd':; l~int_ll"l" 1·:.l;11l' ur Iii) 1l1;1il a l\lllicc 
11f ll'nllinati1•11addi·1.·:.snl1,1 Tl'11<1nl at lhl· l'rC'misc-s. and 11p1111 ~;11d1 ,·ntr~ or mailing 1his I .l·a~c 
shall 1l·rmina11·. In tlK· 1.·n·111 1h:11 this I .L"asi: is terminated untkr any 111' till· f11rl'l.!11i11g. pru\'isions. 
11r ulhl·m is1.· 1;1r hrl':1d1 of Tl·n:mt':; llhliµ.:lliuns h1.·rcimdL"r. Tcn:ml t'n\·l·n:mts lo pay !(1rthwi1h lo 
I.anti lord ;IS l'lllllJ'l.llS:ll inn I hl· 1111:1' r1.'lll rl'Scrvcd li)r till· rL·:dd111.• I Ir 1111.· T1.'1'1l1. I 11 l·ak11 li11 iuµ I he 
r1.:nl rl·si:rwd lh1·n· :.hall bt• indmkd 1h1.· \·af uc 111' all olhcr L'1111:.i1kra1in11 il~~rwd lo hL· paid 11r 

performed hy "l\·!tanl for such residue or lhc Term. 

Tcm111l li1rllll'r n"·1.·11:1111s as an addi1inm1l amt cmnulaliw nhli~ati1lll :1lh:r :my ~ud1 
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termination or entry to pay punctually to Landlord all the sums and perform all the obligations 
which Tenant covenants in this Lease lo pny and to perform in the same manner and lo the same 
extent and :n thc s.1mc times as_ifthis I.case had not been 'tcnninutcd. In ci1kula1ing the amounts 
lo be paid by Tcnnnt under Lhc foregoing. covenant. Tenant shall he credited with any amount 
actually pnid to I .:mdlord as compcmmtion as hcrcinhcforc pnll'idcll and also with &my additional · 
rent actually ohtaim:d hy l.amllnrd hy rch:tting the Premises~ afkr tk•tlucling the expenses nf 
collccl in!! ll!L' :.:um·. 

Nolhinµ herein cunlaim.-U :;hall. however. limit or pr~jmlicc the ri1:?-hl of L•mdlord to prove 
for and ohi.iin in procccdings for hnnkruplcy or insolvency or n:or!,!imi:1.;11inn or :1rr:mgcmc11t with 
creditors &1s liquidat~·d dam:tgl's hy n:ason of such dctcrmi11a1inu ;111 :1111011111 l'qt1al to thc 
maximum allmw1I hy any stal11h.' or rule 11flaw in cffccl :1t_tlw linw \\lw11. mid gnwrning 1h1.~ 
proceedings in whid1. such ti:nn:IJ:!.\.'S ar"~: 111 be proved. whl'lhl'r nr nul :a1d1 :1111111m1 hl' !!fl:all:r 
tJrnn.· l'lllli.IJ Ill. tlr kss !hall tht.• &111\11\llllS referred 10 uhnVC. 

(1.::! J.1rn_1llnrd's Ril!hl 111 ('url', ll'Tcnanl rcin<iins in dcl:mll al thi..· 1.·xpir.iti1111 of'lhc time 
periods spl'~·i tied in Seel inn (i.J (a) ur 6.1 (h). Landlord shall ha\·c thl' ri!!hl Ill pcrfonn such 
obligation .. \ l1 sunis s11 p:1id hy I .amllord <md all ncccs.'\:1ry incitkntal costs and cxp<:nscs in 
connection \\ii h tlw pl•rli1nm1m·l' of any such ncl hy I .iindlord shall he dccml·d to '11: Addilinnal 
Rent under this I 1..·11sc and shill! he_ payi1hlc tn Landlord inm1l·diutcly on demand. l.nndlnrd nmy 
exercise th1.· liirl't!oing rights wilhuut W<1iving. or releasing Ttnant frnm :m~· of its nhligalions 
umler this l .1.·a~·. 

t'.RTIC'LE VII 

7.1 I: ff~~~-'~f }~~i.!JI~·I] t!.f.' I ~<.·l~ml!. Any consent ur p1:rmissi1111 hy I .:111dlonl In any net t}r 
omission whid1 ,11hL·rwi.s1..• would he <1 hrL·ad1 of any cown:ml or n1mli1iu11 h,·rl·in. \)r any waiver 
hv Londlonl or 1111: hn:ach or an\' cun.·1wnt or condition herein. shall not in illl\' way he rnnslruci.I 
l<~ opcr.itc su as h; impair the c~;111im1ing ohligalinn nf any i:m·l·n;ml or rnmli1inn h~rcin . 

. } ."2 ·1':.n :\L·cord ll!ll.L~:itislfil:t ion. No acccp1anc1.· hy l.:mdlunl lll° :1 kss1.•r sum !him the 
Fixed Rent. , \1kliti11nal Rent nml :my other clmrgc then due shall he d"·1.·ln1.•tl to he nthcr limn nn 
account of lhl' L'mfa·st insl:1llmi:n1 nf rc-nl then due. und I .mullonl may :K·n·p1 sui:h payment 
\,·ithoul prd11tlin· 111 1.andlunl's right Ill rl'rnvcr the h:ilann· nf s11d1 ins1all11w111 nr p11rs11L' any 
l'lhcr rL·nll·1l~ ;I\ ailahk In 1 :mdhml. 

1.:!i Suh11r1li!\:t.lii!•!; N1'J.l:l~i~t.1!rl~:mcc. This I.case sh:1ll h"· !~11h1mli11:1t1.• In any niorlgagc 
now or h1.•r1·ali1•r plan:d llJlllll the Prl·tUiSl'S hy ·1.nndlnrd. m11l 1t1 l'lldl :11h-alll"l' 11l:ldl' nr tu hi: made 
under any ~.11d1 11111rt~'.:l~!l'. rL·mml ai'.rl'l'S 111 cxccnh: and Lkliwr any apprPpriall' instrum1·1its 
nt'ccssary 111 cunlinn s11d1 suhordim1ti1111. Tenant's agrccnll'nl lo s11h1mli11all' 111 :my !'uturi: 
mn11g:1g1.• is l'nnili1i11ni:d uptin Ti:nanl rl'l'l'iving rrom the h11l1ll·r nl" 1hl· lil·u "r :a1d1 morl!.!-agc 
assuran1.·1.•s 1:1 ··1u,n-distmli:11u:c :11!rt'l"lll1..'11l-) th:ll Tenant's p11ssl'S,i11n :ind this I .l'a::L·. i11cl11din1! 
any opli•'ll:· •·• ,·,h'nd 1lw 11·rm thl·n·11f. ·•hall not h1.• disllll"li,·,J :.11 lu1w·a·. I 1·11:1111i·•11111 i11 hr1.·:1d1 
hl.'rl.'of;md a1111111:-. h• 1h1..· l"l'l'nrtl hohkr 11fthc Premises. l.andl11nl a1!1n·:. t1111:;l' its hL·sl l'ffnr1s tn 
uhlnin from :m~ l'\:isting ;1 111111-disltlrhancl· t1i;.rec-mcnt rrum such mmt1!:1g1.."\.' in fiwnr 111"'1'1-'mllll. 
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7.4 Successors and Assigns: This Lease shall be binding upon Landlord and Tenant 
nnd their respcclivc successors and pcnniucd assigns. Tenant agrees that the Landlord named. 
herein and any subscl1ucnl LmuJlord shall be liable hereunder onl_y l(1r nblig:ilinns uccruing wfli(e 
owner of the Premises. No holder of a mortgage of the Lmullortl's interest shall be deemed to be 
the owner uf the Premises until such holder shalt have acquired indclcasihlc title lo the Premises. 

7.5 Ouiel Enjnvmcnt ] .andlonl agrees that upon Tenant's paying the rent :mu 
·performing nn<l ohscl"\·ing the ;igrccmcnts and conditions herein nn its part to he performed tmd 
nhscn·cd. Tcnanl sh;11l and may peaceably and quietly ha\·c. hold ;md enjoy the l,n:miscs durini; 

· lhe Term h1.:ri:111' \\ i1hu111 any m:mnn of hindrance or moks1:11i1111 fr11111 l.:111dlord or anyone 
daimi ng undL·r f .;mdli 1rd. suh.kct. hmn-\·1:r. lo the terms of ~his I .l'ilSL'. 

7~6 [:1pticcs All nolicl's for Landlord shall be uddr:l'SSl'd to I .cmdlnrd at fhc address of 
I .~mdlord st.'I li1rlh ahow. or to sm:h olhcr pince t1s nmy h1.: 1ksign11i.:d hy \\"l'illl'll 1111ticl' 10 

Tenant: and ;ill n11tit.-1.·s li1r T1.:mmt shall he addressed toTi:n:ml ;11 1hc Prl·misL·s. wilh a l.'opy in 
each instun1..·1.· mldn.:ssl.'d tu IH 'N ( 'orporation, I 05 Carncgil' < 0

l'llll'r. l'rim:L'lnn. New Jersey 
OR540. Alln: C il'lll'ral < ·11unsd. or In s11l'h nthcr pince as may lw til'sign:ill'tl hy \\Tilll'ti nntii:c to 
l.andlnrd. _.\11~ 11111in· ~hall hl· dL'l'lllL'd duly g.i\·cn when maikd hi surh addn·~-s p11sla!~L' prcp:1id 
n·i;is11.·rc:d 11r ~·1.·nili1.·d 111;1il. r1.·tum rL·rdpt tl·qucsh:d. or wkn ,Jdi\ 1·r1.·,[ Ill s11d1 addr1.•s:. hy lwnd 
l~r by nalioltal on·might 1..·n11ril·r sc:r\'ii.:i:. 

7. 7 lli~i_~~f. I .and lord and Tcnant represent ant.I warrant each In !he nlhl'I' lhal it has 
· had nn lk::tl ings. m:g.llliatfons. or consullalinn with. nor l.!111pl11y1..·d any hrnkcr or 11lhl·r ~ · 

intmm.xliary wilh n:spcd lo lhis I .case and each shall hold harmlt:s.-. !he nlllcr Jrnm any claim for 
brokerage nr utlll'r nimmissiun arising l'rnm any breach ol' 11r misrq1res1.·nt:1tion c11n\:1i ncrJ in !he 
fiircgning \"\:arr.mty. 

7.14 l_~~l~!i.ng,_~~'I· In the C:\'cnl Tenant or nnynnc: claiming. through Tenant slmll retain 
pos.-:c-ssion tif thl· Pr1.·miscs or :mr porlinn thcrc<lf alter the tnm inal i11n 11r l'xpiralinn of this Lease. 
such hold in~· ,,, ,:r ... ti;11l hl· ;1s a I1.·na111 al s11ffL·rancc <ll an 11rr11p:m1.·y amt 11s1.· d1:1q~l· l'l(U:tl lo I :"\O 
pl·n·cnl t 1511" .. 1 of thl' 1-ixl·d Reul and any Additional Rcnt dlll' hl·rcuntkr Ii 1r 1h1..· l:isl month ol' the 
Term. nml t1tlw1wisl' s11hj1.·1.·t in all of the: 1.'t1\'Cll:tnls aml conditions of' 1his Lt·;1se. The l'll'lfo<l of 
holding tl\'l'I' shall not 1.·xn"Cd l\\'11 (~) m11nlhs . 

. 7.9 I·,~!Y!r~11l.!!!~.11t~d M~~HS..!~~· l.:m<llord represents anil w:trr:inls thal h' ils hl.":;I 

knnwlt.'tlgL·. thcr"· Hl'l' no ··1m1:1rduus waste"~·· or ··hn7nrdotL'> s11hst;mcl·s·· tm nr nnd~r th~ I .and nr 
th'-" B11ildin1: ,,r wi1hin lhl· l'l'l'1Uis1.·s. I .:uullnrd shall he r"·sp1,nsihk for and :•hall in1IL·mnil)' 
T1.·nanl a!!.ai11·•I ;111: 111:.: .. rosl or datna!!l" 1·...-sul1ing. lh1111 tlw pn·srm"L" 111":m~· :;11rh kv<mln11s 
wasll':• nr !-t1h·;1;111l·1·-. 1111nr11nd1.;r lhl· l.a11d or Building or\\ i1hi11 tlw l'n·mi·.,·:. 1111 or h1·fi1rl' lhc 

dat1..· 1tf l'Xl"L't1li11n ol' lltis I L·a:;l'. ur l'l':..11lti11g from :.my net or umi:;:;i111111f I :1111lli11il. ils "·mpluyccs. 
;ll!L'llls ur l'••11lr;11·1t1r•. :1ftl'r till' 1l:th.• 111' ~~11d1 cxcculinn. Tl'11a111 ::hall i111ll·11111il\· :11111 huhl I .:111dh1rd 
~ . 

harm ks..; a!~;ir11:;I ;111~ 111:;~. 1·11:.I Ill' 1lallli1f.'.l' rcsuftin~ rrnm prt·:.1•11t·1• 11f an~ s11\'lt h;11;ir,l1111s \\"a sics 
ur suhslanc1.·:; 1111 nrund1:r !he I .:ind or Building. or within lhc l1r1..·111iscs :ilkr lhl· 1l<1h: 111' cx1.·c11tion 
or this I .cas1.· n:s11lting frnm any ad or omission ol"Ti:mml. its ·cmpl<l)'l'l'S. ag1.·111s 11r cimlr.u:tors. 

7.1 () :\pp_lir•!l~l.t.J ,:i~\. This l.L·asl'. and 1hc rights and ohl igal inns 111' thl' p.artiL·s lwrL·tu. 

I'.! 
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shall be construed and enforced in accordance with the laws of the State of California. The · 
parties agree that the proper and exclusive venue for any legal disputes arising out of this Lease 
shall be the federal or state courts silting in or having jurisdiction over San Francisco County, 
California. In the.event. or nny legal dispute pertaining lo this Lease. the prcvaHing party shall be 
entitled to n."t:m·cr ils t·usts nml rcmmnahlc attorneys' fees incun'Cc.I in connection therewith. 

7.11 P"rtial Invalidity. tr mty tcnn orthis Lease. nr the appliention thereof to any 
person or circumstanccs. shull lo nny extent be inv011i<l or uncnforceahlc. the remainder or this 
I .cm:.c. or th'-" :ll'Plicilliun ,,f :mch ti:rm In persons or circumstimccs other lh:m 1hos1: ns tu which it 
is inv:1lhl or 1111e11liirl0 l·ahh.·. shall nnl hl~ ii11cctcd thereby. an,I ,·ad1h:1mor1hbI1·a~>l' shall he 
valid and .:nfnr~1..·uhlc lu lh.: l'ullcsl cxh:nt permitted hy lnw. 

7.12. All_ 1\gr£~!!l~'l'\!S { '1111lnim·1L This Lease conlains all thl' :l!!fl..'L·mcnls (1 r the parties 
wi lh re.spec I to th1.• sul~il'tl mailer thcrc~if' :md supersedes ~ill prior d~:nlint!:-: hl'twcc.·n 1h1.·111 \Vilh 
rcspt.><:l to such suhjc..-ct mailer. 

7. I J ~Y;ir~:~I~~f ~uh1:11gq\it.~!l· All insurance which is cilrri.:d hy 1..·ithl·r parly wi1h respect 
In the Pn.·mi~;1.·s 11r 111 furni1ur1.•. lhmisl1ings. fi!'\:turcs or cqu'ip11wn11hl·r1.·i1111r ahl·ra1iu11s or 
impro\'cmci1t~ th1.·rt.'ltt. whether or not rct1uircd. if i:ithcr party so requests ;md it c~111 he sn 
written. m1d if it dot.'s nol result in additional premium. or ifthl' rcqw:stinl! party agre.:s tu pay 
any mldilional pr1.·mi11m. shall inclmle pnwi:sions which cithc..·r lk'si!!mlh." the..· rL'llllL"sting party :1s 
nn.: nl'lhl' insur1.·d or deny 111 I ill· i nsurcr acquisition hy suhrogat inn n r ri~hls 111' r1."l"ll\'cry :against 
1hc: request inµ pa11y 10 1h.: cx1c11l such rig.hls h:t\'c bt..-cn wain.'l\ by thl' insun."<.I p:irly llrinr lo 
occurrence l'r loss 11r injury. Thi." requesting. party shall he cntitll'd ln lmw duplic<llcs or 
t:l'rt i lic.ih:s , 1 r any policil"~ rnnlai11h1g. such provisions. Each party hc..·rdiy waiv1:s ~111 rig.his or 
ri.'\.·uwry ag:1ins1thl.'11thcr li1r loss or injury ~g.ainst which the wai,·ing party is prntcch:d by 
insur.mcc c11nt;1ini11:.: s:1id prn\'isions. rc:~f\·inc. howc\".:r. :mv richt:-; with rcspc1.:t l\1 c:mv excess or 
los.c; or injury o\'1.'r tlll.! :m111unt r.:cn\·cn:d hy s1~ch insur:.mc.:. . ~ · · 

7.1 ·I 1'\·~:~- Tl·nant ;i~r1.'\.'S In nuli l'y l.andlnrd if'Tl·nanl rl·pl:1n·!; or d1:mj!l"!: lhc lock on 
atl)' CXll'rior lhll1r \11 lh1.· l'rl'llliS1.'S allll lu prnvitlC l.andhwd \\ ilh n1pil'S of 1..l"ys \U :my such lock 
prinr lo or upon ils inslal1:11 iun. · 

7 .15 Estoppcl Ccrtilicatc. Fmm Lime to time, upon prior writtc1nc<.1ucsl by Landlord. 
Tcnnnt shall execute. acknowledge and deliver to Landlord a statement ill writing certifying that 
this Lease is unn1odilicd ancl in full force and clTccl and that Tennill has no defenses. olTscts or 
counterclaims aP,ainsl its uhlig.ttlions to p:iy the Rent and any ulhcr churgcs :ii1ll tu pcrfunn its 
other co\·cn;u1ts under this I .c;1si:. cxc.:pt as otherwise disd11S1."ll in such writini;.. 

7. IC1 ~~tl.;J~.l~mlllon!. tr l.antllord scllli or cn1wcys lhc Premises imMor the Building.. 
the s:mu.· shall 11pl·r:1ll" tu rl"ll·:tsl· l .andlurd rrom any fotur1.• li;1hili1y upon any 111' thl· covenants l)f 
cnnllitirn1s. l'~prl·ss 11r implil·ll. hcl'l:in 1.·t111l<tinctl in fovor 11f Tl'nanl. and in such l:'\"l"lll. 'l"l'nanl 
<1g.rccs to louk snkly In th1.· l\'Sptmsihility of the .successor in in11:rest nl' l.m11Hnnl in :uul tu this 
I .case. hut Slll"h rdil·r shall nnl l"Xlcml l11 uhlig.1tinns or r .amllnnl ari:--i111~ prilll' \II S\ll'h lrnnsfor or 
assig.nmc:nt 11nl1.'ss the sui.'l'l'ssm landlord spccilically umk·rt:tkl·s 1t1 pl·rfor111 s11l'11 l1hlig:1.tinns in " 
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. Writing provided to Tenant in fonn and substance reasonably satisfactory to Tenanl 
Notwithstanding the foregoing, if Landlord sells or conveys the Premises and/or Building, this 
Lease shall not be lcm1inaled nor shall the rights and possession ofTcmmt hereunder be 
disturbed ifTcnanl shall nol lhcn be in def.1ult in the payment of rental or other sums or be 
olhcrwisc i.n default under the tcnns of this Lease. Upon a sale of the Premises anc.Vor Building 
by Lundkm.I. Tenant agrees to nttnrn to the purcha5cr or assig.m.-c. such ~11tornmcnl to be eff cctivc 
;.md sclf-opcra1h·c wilhoul the exccutiun of any. further in.'>lrumcnls hy lhc parties lo lhis Lease. 

7.17 t\uthorilv. fl"'J'cmmt signs ns n corporation or partnership. each (1f the persons 
cxcL-uling this I .cusc on behalf of Tenant docs hereby covenant :md w;1rmn1 tlmt Tcmmt is LI duly 
riuthorizcd anc.1 ~xisting. entity. thal Tenant has and is qua lilied tn do business in California. thal 
Tcnanl has full riµht and authnrit)' tn enter into this LcilsC. :md that r.:m:h :md hoth or the persons 
~igning. on hdial r of Tenant :ire :111tl10rizcd to do 50; Upon l.;1111.llonr s l"L'l.jllr.:st. Tl·n:ml shall 
provide r .andl1wd \\·ith L'\"idcnw r.:m:onably sntisfoctory lo I .andlnnl l'lllllirn1inµ the li1rq;.ning 
covcnant!i and H"arrr.111li1:s. 

7.1 R ~1.~.r.r~:11~!1.•r Not l\krgc-r. '1111..· voluntary or otht•r sum·ndl'r of this I .case hy Tcmmt. 
or a mutunl "·ancL"lh1tion lhcrr.:or. sh;1!1 nut \Vork a merger. and shall. al I he opt in11 of 1.amllord. 
tcnnine1tc a II or any ex isling suhle:isl'S or subtenancies, or may. al the opt inn or I .:mdlord. operate 
as nn assigm11l·nt to it ''r ;my <lr all such xuhlcascs or subtcnam:ks. 

7. I CJ N11nrr.:rnll!'.:~· The obligations ofl.~mdlord undt:r this 1.~1sc and any fo1hilily 
rcsulling thc-r1.·from :m.• not pcrnorml nhlig:tlions of Landlord. its onicl·rs. ag"·nts or l'mplnyccs 
and Tcnunl ~h.111 luok sPldy tn I .andlord's interest in lhc l'rcmi:-:i:s li.>r salisfoction t>rany liahility . 
arh;in!! out ur 11r rdaling lo such obligations.' · 

7.20 At1or11t.•\·s· Ft.'t."$. Jf"::my <1ction or proceeding. is cmmnenccd hy either party to 
enforce lhcir 1ights under this Lease or tn i.:ollccl damages as a result of the hrc:1ch ul':my of the 
provisions< 11' 1his I .l'&ISl". ihc prc\'ailing parly in such action or prot·l·cdint,!.' im:lmling. any 
bunkruptcy. insoln:ncy 11r appcllall! proceedings. shall he cntillcd to ri:con:r ;Ill rcason•1hlc costs 
anc.1 cxrcnsi:s. incl 11di1'1!!. without limitnlion. reasonable ·allnmr.:ys' fees nml court co:>t:\. in 
mklitinn to <my nlhr.:r rdk·f il\\ilrtkd by the cnurt. . 

Potrcrol..s.doc (05/25100} 
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7.21 Captions. Captions are for convenience only and do not constitute a part of this 
Lease. 

EXECUTED as a scaled instrument as of the day and year first above written. 

Landlord: 

F. W. Spencer & Son, Inc .. a California 

corporntion ~ 

By: _ __:.._~~· rtv:..:.,_.._ __ . 
N ~s~;;.e 
. amc: -------------
Title: __ Ple5....;__->.;lP'-'E=fil~----

Tenant: 

By: --'o;;_;_-+-,,L.,,'7------=---

Namc: r 5hi<.,,i,;-.c.. 
-L,~~=:i.-=--=.~=-===---

v; · f!... (~c-sr;......J- i CF-a 

·PolrcroLs.doc (05125/00) 
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City & County of s·an Francisco 
· BOARD OF APPEALS 

JURISDICTION REQUEST 
Date of req·uest: July 25, 2013. 

Date Filed: BOARD OF APPEALS 

JUl ! 5<2£H·3 . 

fl!!'&!d:;#~ 

Mica Ringel, (requestor(s)} hereby seeks a new appeal period for the following departmental action:. 

ISSUANCE of LEITER OF LEGIMIZATJON by Zoning Adn:tinistrator, ·issued to: F.W. Spencer & Son 

Incorporated C/o.Oavid Silverman @Reuben, Junius & Rose LLP, for property at 435-437 Potrero Avenue. 

that was issued or became effective oh June 04, 2013, and for which the appeal period ended at close of 

business on June 19, 2013. 

Your Jurisdiction Reqi)est will be constdered by the Board of Appeals on Wednesday, August 14, 

2013 at 5:00 p.m. City Hall, Room 416, One Dr. Carlton 8. Goodlett Place. 

Pursuant to Article V. § 10 of the Board Rules, the RESPONSE f the w~i en faq14 st for j :~dic~io . 
. . r;a_ 'Jh,'z . (Jk. 

must be submitted by the permit, varia_nce, or d ermination hot r an /or d part ent(s o later hah 

10 days from the date of filing, on or before August 05, 2013, and must not exceed 6 pages in length 

Juble-spa<;;ed}1 with u·nlimited ~xhibits. An original and 1 Q copies shall be submitted to the Board office 

with additional copies deUvered to the opposing parties the same day. 

You or your representa~ive MUST be present.at the hearing. It is the general practice of the _Boa~d 

that only up to thr~e minutes of testimony from the requester, the permit holder, and the department(s) will 

be aJiowed. Your testimony should focus on the reason(s) you did not file on time, and why the Board 

should allow a late filing in your situation. 

Based upon the evidence submitted and the testimony, the _Board will make a decision to either 

grant or deny your Jurisdiction Request. Four votes are nec~ssary to grant jurisdi~tion. If you.r request is 

denied, an ·appeal may not be fHed and the decision of the department(s) is final. If yoµr requ~st is granted, 

a new five (5) day appeal period shall be created which ends on the following Monday, and an 

appeal may be filed during this time. 
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City and County of San Francis.co 

July 25, 2013 

F.W. Spencer & Son Inc.,. Subject Prop. Owner 
c/o David Silverman, Attorney for Subject Prop. Owner 
One Bush Street"#600 · 
San Francisco; CA 94104 

Re: 
Date Filed: 

JURISDICTION REQUEST 
July 25, 2013 

Board of Appeals 

Departmental Action: 
· Subject Property: . 

Jssua,nce· of Letter of Legitimiz~tion by t.A 
435-431 Potrero Avenue 

Dear Sir or Madam: 

. ·. 
The Board of Appeals has received the enclosed letter requesting that it take jurisdiction 
beyond· the fifteen· (15)-day appeal period .for the matter(s) referenced above.. This 
JURJSDICTION REQUEST has been scheduled fqr consideration on Aug. 14, 2013 
at City Hali •. Room 416, .at 5:00 pin; One Dr. Carlt6n B. Goodlett Plac$. 

Please nbte that the filing of a Jurisdiction Request D.OES NOT suspen·d the above-referenced. 
departmental action. Howev~r. if the Board grants· the jurisdiction Req1,.1est on flie above -
refer-enood <;fate of consideration {4 out of 5 votes required), a new five {5) .. w. day appeal period 
shall be created which ends on the following Monday. an·d the subject departmental action 
shall then bE;} suspended upon the filing of a formal appeal, and until the Board of Appeals 
decides the matter and releases a notice of decision and order. 

Pur~uant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for 
jurisctiction must be submitted by the permit/variance/determination holder(s) or Department 
no later than 10 days from the c;fate of filing, on or before Aug. 05, 2013 , 9-nd must 
not exceed 6 pages in length, with· unlimited exhibits. An original and 1 O copies shall be 
submitted to the Board office by 4:30pm, with additional copies delivered to the opposing parties 
the same day. It is the general practi~e of the Board that only. up to three (3) minutes of 
testimony for each party wili be allowed. If you have any questions, please call (415) 575.,.6$80. 

Srncerely, 

BOARD STAFF 

cc: ZA Scott Sanchez, Staff Planner & Requestor(s) w/o i;;nclosures 

Mica Ringel, Requester 
485 PotreroAve, Unit G 
San Francisco, CA 9411 O 

(415} 575-6880 Fax (415) 575-6885 
1678 
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BAY AREA AIR yUALITY 
MANAGEMENT DISTFUCT 
939 ELUS STREET 
SAN FRANCISCO, CALIFORNIA 94109 
(415) 771-6000 

Plant# 21731 Page: 

B4083 

TO 
1 Expires: MAR 1, 2014 

This document does not permit. the holder to violate any District regu!at.ion or other law. · 

Arman Khalili 
ICDC LLC 
One Sansome St, 15th floor 
San Francisco, CA 94104 

Location: 437 Potrero Street: 
San Francisco, .CA 94110 

... 
. . · .. : · .. .-·. =· ·.: ~ .. . 

S# DESCRIPTION [Schedule] PAID 
----------------~-------------------~~----~-------------------

1 Standby Diesel engine, 519 hp, Caterpillar S/N 
Genera.tor ·. · · : .. \.': ·, :·:'':·:\ ·. 

Emissions .at: Pl Stack · : .: .. · .. : .... 

4ZRD6880 
[B, l096 days] 

559 

. . . . 
----------- -~ - - - ------ ----_______ ;,.., ________ ,__,,..,N·----- -------------- ---------N-. . ~ . . . . . :' . ~ . 

1 Permit Source, 6 Exempt Sourc~s 
:· . -~ . · ..... 

*** See attached Permit Condition:?,.**~ 
.. : .· ... 

. . · .. · .. 
The operating parameters described above are based on information supplied by permit holder and may differ from the limits 
·set forth in the attached conditions of the Permit to Operate. The limits of .operation in the permit conditions are not to 
be exceeded. Exceeding these limits is considered a violation of District regulations· subject to enforcement action. 

: ':." : .: ~:<··::··:\::~.::<>/\:.: .... · . 

. : 

"-" •" ' I•• ... •• ..... o• • "' •• u 'o • - ._.• o , , .. ._ .. . .............. , ............. -....... . 
• ... "I., .. •• '• •I - -.. •'o '•''• o• 

...... , .. :-" .. 
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BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT 
939 ELUS STREET 

B4083 

I 
SAN FRANC1SCO, CAUFORN!A 94 i 09 
(4 i 5) 771-6000 TO OPERATE ( 

Plant# 21731 Page: 2 Expires: MAR 1, ?. 014 

This document does not permit the holder to violate any D-istrict regulation or other law. 

*** PERMIT CONDITIONS *** 
=~===~=:===~=~~=====:===~=~==============~===========~===~~= . · ... ·: · .... 

COND# 22820 applies to S# 1 
. · : . ·.· .. 

. 1. 

2. 

3 . 

4. 

The owner/operator shall ~~t .e~~~~~- 20 hours per year 
per engine for reliabil~.ty-rE?-J..a,t~d . .te$t.;i.ng. 

Basis: Title·17, California .Cod~ _qf .Regulat:i,ons, section 
93115, ATCM for Station_a,iy .. ¢r.;Erigin~s.J _:_':::;.,· -::: .. 

The owner I operator sh~i:~; _ _. -~~~~~·~:~!);~~~-:: ~~~~~~ncy standby 
engine only fo.r the follQ)l!i.µg pu:i;-po~'?S: to mitigate 
emergency conditions, foi emis~ion testing to 
demonstrate compliance --~~:th '~-· .DiJ?~r;i.qt, ·state or Federal · 
emission limit, or for re.li_ab.ilj;t;.y-related activities 
(maintenance and· other testing, ·but excluding emission 
testing). Operating while.~~t~gat~ng ~mergency 
conditions or while emiss~o;q .:t.es.t;i.pg to show compliance 
with District, State or.Fed~r~l.~mission limits is not 
limited. · :: >· :.·.·.:'.:<.'/.: .:_·.:.=· 

[Basis: Title 17, California Cooe 9f Regulations, 
section 93115, ATCM for: ~f;:atioµC'.1.J;Y .. G~ ;@ngir;i.es] 

The owner I operator shal ~ . :~;~i~~-~"· :~~~~ . ~~el:gency standby 
engine. only when a non-:-resetta_ble :~otalizing meter (with 
a minimum display capabi.l.ity .of .9., 999 hours) that 
measures the hours of :QP~~~~ion fo~ the engine is 
installed, operated and.properly ,m~intained. 

[Basis: Title 17, California CQc;l~.ofRegulations, section 
93115, ATCM for Stationary.CI :E~girie~]. 

Records: The owner/o;:~~~-~~ '-~~~~-;:::~~~~~ain ·the following 
monthly records in a District-approved log for.at least 
36 months from the date of entry {60 months if the · 
facility has been issued a Title V Major Facility Review 
Permit or a Synthetic Minor Operating Permit). Log · 
entries shall be retained on-site, either at a central 
location or at the engine 1 s.location, and made 
immediately available to the District staff upon 
request. . 
a. Hours of operation for reliability-related 

activities (maintenance and testing). 
b. Hours of operation for emission testing to show 

compliance with emission limits. 
c. Hours of operation (emergency) . 
d. For each .emergency, the nature of the emergency 

. condition. 
e. Fuel usage for eClF5l3Gngine (s) . 



BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT 
939 ELLIS STREET 

B4083 

I 
SAN FRANCISCO, CAUFORNlA 94109 
(4"l5j 771-6000 TO OPERATE 

Plant# 21731 Page: 3 Expires: MAR 1, 2014 

This document does not permit the holder to violate any Dfstrict regulation or other law. 

*** PERMIT CONDITIONS *~* 
~=========~==~==~===~======~==~==~=~~~~f~=====~============= 

[Basis: Title 17, California Code of Regulations, 
section '93115, ATCM for Stat.~onacy CI. _Engines] 

. . . : ·. . ~ · .. : . . ~. . 

5. At School and Near-School_.Opera.tiol}.: 
If the emergency standby .. \?r,t.gin.~ .. ..4-? ),.QP:C?-"l;:etj. on school 
grounds or within soo fee.~ ,:9f .;~:p_y .schqq~ grounds,· the 
following requirements sl;l'!ll.~. i:lPP.~Y= . ..;: :-: .... :. -.~ 

The owner/operator shall ·~~~ ---~;~~~-~~=-~~~h 'stationary 
emergency standby diesel-fuel~d epgine for non-emergency 
use, including maintenanc~ and t~~~ing, during the 
following periods: · ' : :·::. ·; ·:·::.-/·, :.:'."1

: ._. • • 

a. Whenever· there is a school sp9psored activity {ifthe 
engine is located on school grounds) · 

b. Between 7:30 a.m. and 3:30 ,:J? .• m .. on days when school 
is in session. .', .'.: 

: .. · ·.·· ... 
11 School" or 11 School Grou.r:;d~ 11 means any public or private 
school used for the purposes. 9f .-·tpe ,equcation of more 
than 12 children in kindergarten or apy of grades 1 to 
12, inclusive, but does not .. ·incl~qe any private school 
in which education is primarily 9onducted in a private 
home (s). "Schooln or "SQhooj._ .Qr.qi.,md$" includes ariy 
building' or structure, playground, athletic field, or 
other areas of school property but .does not include 

· unimproved school prope;i;ty. . .. .>.:-.'.<.:: , ... ~ · 
··.·::.=:. ·.:.:::: ... _. :··.··=· 

[Basis: Title 17; California Code of Regulations, 
section 93115, ATCM for Stationary CI Engines] 

-~~----~--------------~--~~ END OF CONDITIONS 
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Bay Area Air Quality 
Management District 

** SOURCE EMISSIONS ** 
I 

PLANT #217~ 
Mar 14, 2013 

-----------------~-------------------------------------------------------------
Annual Average lbs/day 

S# Source Descr;i.ption . PART ORG ·Nox S02 co 

J. Generator .08 ·• 02 

TOTALS .08 .02 
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BAY AREA' AIR ~UALITY MANAGEMENT DISTRICT· 
DET;a.IL POLLUTANTS - ABATED 
MOST RECENT' P /0 'APPROV~ (2o10 >. 

Astc.ur;id Broadband (P# 19489) · 
. . 

S# SOURCE Nro1E 
MA TE1'!1'Al SOURCE CODE 

THROUGHPUT. . DATE· f'.Oll.U.f'ANT· . , COOE LBS/DAY 
~-----------------------~----------:~---~~-------~-------~----~~--~---:--~-----

1: G~nerator 
C22AGil98 

Benzene 41 1".09E-04 
Formaldehyde .. 124 6.BSE-04 
Orgarlics (part not spec el 990 5.~E-03 
Al'seni~ (all) . 103ll" 9.5SE-oa 
Beryllii:{ni (all) pollutant .· 1040- 5.59J:,oa 
cadmium . - 1010 ·2,sae-01 
Chromium (hexavalent) 1095 4. 93E-09 
Lead (all} pollutant 1Htl 2, 0.2f-'07 

.Manganese· 118D 3.1.7E-07 
Nickel pollutant i1ao·. 3.B6E--06 
Meroury· {all) pollutaflt 1190 6.741:-08 
Diesel Engine Exhau-st· Pa.rt 1~$9 5.Stf-03 
PAH's· (non-speciated) 1840. 5,·oaE-07 · 
NitrousDxid~ {N20) ·2oao ~.ss'E-os 
Nitrogen 0zj,(ia$ (p;irt not 2990 7·. 71E--02 · 
sulfur Dioxide ·(s02) 3990 a-.-si.e.-os 
Carbon Monoxide tCO) pollu ·4~90. 1.68E-.02 
carbon BiOxide, non-biogen ~$D S.67E+OO 
~ethane {ett4) p~(O 1.47E-04 

print this search?: [LJocal or sfY]stem printer (?th flr) i: tNlo, tE'}xit: 

·1683 

~ .. 

... : . 



Mica I. Ringel 
485 Potrero Avenue, Unit C 

San Francisco, California 94110 

Board President David Chiu 

415-519-7523 
supermica@gmail.com 

and Members of the Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102 

Re: Appeal of Categorical Exemption Determination 
Internet Services Exchange 
435-437 Potrero Avenue 

Dear President Chiu and Supervisors: 

September 16, 2013 

I am appealing a determination made by the Planning Department and Commission 

(hereinafter collectively "Planning") that a Conditional Use (CU) Permit to establish an 

Internet Services Exchange (ISE) at 435-437 Potrero Avenue is somehow exempt from 

the provisions of the California Environmental Quality Act (CEQA) by "stamp" of a 

Class 1 categorical exemption. 

BACKGROUND 

On July 11th 2013, the Planning Commission took action and approved Motion No. 

18921 adopting findings relating to the approval of CU Authorizatio~ pursuant to 

Planning Code§ 179.1, 227(r), 303, and 303(h), to allow approximately 10,000 gross 

square feet ofISE on. the entirety of both floors at 435-437 Potrero Avenue, in an existing 

two-story building within an Urban Mixed Use (UMU) zoning district bordering 

Residential (RH-2). 

I 
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An ISE is a prohibited use within a UMU zoning district, and the Commission's 

authorization was contingent on approval of a Letter of Legitimization (L9L) signed by 

the Zoning Administrator (ZA) on June 4th 2013. 

It is my contention that Planning has (1) abused its discretion in its determination that this 

project is categorically exempt and (2) failed to make the required findings that would 

support an exemption. 

CALIFORNIA ENVIRONMENTAL QUALITY ACT 

Under CEQA, "public agencies should not approve projects as proposed ifthere are 

feasible alternatives or feasible mitigation measures available which would substantially 

lessen the significant environmental effects of such projects .... " (Pub. Res. Code, § 

21002.) Human beings are an integral part _of the "environment." An agency is required 

to find that a "project may have a 'significant effect on the environment"' if, among other 

things, "[t]he environmental effects of a project will cause substantial adverse effects on 

hum_an beings, either directly or indirectly[.]" (Pub. Res. Code,§ 21083, subd. (b)(3); see 

also CEQA Guidelines,§ 15126.2 [noting that a project may cause a significant effect by 

bringing people to hazards].) 

CEQA's PURPOSES 

The importance of a healthy environment for all of California's residents is reflected in 

CEQA's purposes. In passing CEQ~ the Legislature wisely determined: 

• "The maintenance of a quality environment for the people of this state now and in 

the future is a matter of statewide concern." (Pub. Res. Code, § 21000, subd. (a).) 

• We must "identify any critical thresholds for the health and safety of the 

people of the state and take all coordinated actions necessary to.prevent such 

thresholds from being reached." (Id. at subd. (d).) 

• "[M]ajor consideration [must be] given to preventing environmental damage, 

while providing a decent home and satisfying living environment for every 

Californian." (Id. at subd. (g).) 

2 
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• We must "[t]ake all action necessary to provide the people ofthis state with 

clean air and water, enjoyment of aesthetic, natural, scenic, and historic 

environmental qualities, and freedom from excessive noise." (Pub. Res. Code, 
§ 21001, subd. (b).) · 

Specific provisions of CEQA and its Guidelines require that local lead agencies consider 

how the environmental and public health burdens of a project might specially affect 

certain communities. Several examples follow. 

ENVIRONMENTAL SETTING AND CUMULATIVE IMPACTS 

There are a number of different types of projeCts that have the potential to cause physical 

impacts. One example is a project that will emit pollution. Where a project will cause 

pollution, the relevant question under CEQA is whether the environmental effect of the 

pollution is significant. In m~g this determination, two long- standing CEQA 

considerations that may relate to environmental justice are relevant - setting and 

cumulative impacts. 

It is well established that "[t]he significance of an activity depends upon the setting." 

(Kings County Farm Bureau v. City of Hanford (1990) 221Cal.App.3d692, 718 [citing 

.CEQA Guidelines, § 15064, subd. (b)]; see also id. at 721; CEQA Guidelines, § 15300.2, 

subd. (a) [noting that availability of listed CEQA exceptions "are qualified by 

consideration of where the project is to be located- a project that is ordinarily 

_insignificant i1:J, its impact on the environment may in a particularly sensitive environment 

be significant."]} For example, a proposed project's particulate emissions might not be 

significant if the project will be located far from populated areas, but may be significant 

if the project will be located in the air shed of a community whose residents may be 

particularly sensitive to this type of pollution, or already are experiencing higher-than

average asthma rates. A lead agency therefore should take special care to determine 

whether the project will expose "sensitive receptors" to pollution (see, e.g., CEQA 

Guidelines, App. G); if it will, the impacts of that pollution are more likely to be 

significant 

3 
1686 



In addition, CEQA requires a lead agency to consider whether a project's effects, while 

they might appear limited on their own, are "cumulatively considerable" and therefore 

significant. (Pub. Res. Code,§ 21083, subd. (b)(3).) '"[C]umulatively considerable' 

means that the incremental effects of an individual project are considerable when 

viewed in connection with the effects of past projects, the effects of other current 

projects, and the effects of probable future 

projects." (Id.) This requires a local lead ag~ncy to determine whether pollution from a 

proposed project will have significant effects on any nearby ·communities, when 

considered together with any pollution burdens those communities already are bearing, 

or may bear from probable future projects. Accordingly, the fact that an area already is 

polluted makes it more likely that any additional, unmitigated pollution will be 
. , . 

significant. Where there alteady is a high pollution burden on a community, the 

"relevant question" is "whether any additional amount" of pollution "should be 

considered significant in light of the serious nature" of the existing problem. (Hanford, 

supra, 221 Cal.App.3d at 661; see also Los Angeles Unified School Dist. v~ City of Los 

Angeles (1997) 58 Cal.App.4th 1019, 1025 [holding that "the relevant issue ... is not the 

relative amount of traffic noise resulting from the project when compared to existing 

traffic noise, but whether any additional amount of traffic noise should be considered 

significant in light of the serious nature of the traffic noise problem already existing 

around the schools."]) 

ALTERNATIVES AND MITIGATION 

CEQA's "substantive mandate" prohibits agencies from approving projects with 

significant environmental effects if there are feasible alternatives or mitigati~n measures 

that would substantially lessen or avoid those effects. (Mountain Lion Foundation v. 

Fish and Game Commission (1997) 16 Cal.4th 105, 134.) Where a local agency has 

determined that a project may cause significant impacts to a particular community or 

· sensitive subgroup, the alternative and mitigation analyses should address ways to 

reduce or eliminate the project's impacts to that community or subgroup. (See CEQA 

4 
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Guidelines, § 15041, subd. (a) [noting need for "nexus" between required changes and 

project's impacts].) 

Depending on the circumstances of the project, the local agency may be required to 

consider alternative project locations (see Laurel Heights Improvement Assn. v. Regents 

of University of California (1988) 47 Cal.3d 376, 404) or alternative projeGt designs (see 

Citizens of Goleta Valley v. Board of Supervisors (1988) 197 Cal.App.3d 1167, 1183) 

that could reduce or eliminate the effects of the project on the affected community. 

CATEGORICAL EXEMPTIONS 

In McQueen v. Mid-Peninsula Regional Open Space (1988) 202 Cal. App. 3d 1136, the 

court reiterated that categorical exemptions are construed strictly, shall not be 

unreasonably expanded beyond their terms, and may not be used where there is 

substantial evidence that there are unusual circumstances (including future activities) 

resulting in (or which might reasonably result in) significant impacts which threaten the 

environment. 

Class 1 categorical exemption is applicable to the "operation, repair, maintenance, 

permitting, leasing, licensing, or minor alteration of existing public or private structures, 

facilities, mechanical equipment, or topographical features, involving negligible or no 

expansion of use beyond that existing at the time of the lead agency's determination." 

· (Guidelines, § 15301.) 

This section describes the class of projects wherein the proposed activity will involve negligible 

or no expansion of the use existing at the time the exemption is granted. Application of this 

exemption, as all categorical exemptions, is limited by the factors described in section 15300.2. 

Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable 

possibility of resulting in a significant effect does not quality for a Class I exemption. 

5 
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SIGNIFICANT CHANGE OF USE 

435-437 Potrero Avenue had been without a tenant for a minimum of3 years on July 11th, 

2013 when the Commission took action and granted the CUP. By definition, an 

unoccupied property is empty, vacant, and without an active use. Any subsequent use 

beyond that which existed at the time of project approval, which was nothing, would have 

. to be considered a clear expansion of use. 

The former tenant [RCN/ Astound] had used the site to house an ancillary hub for the 
. 1 

broadcast and transmission of their digital cable :franchise . 

The Project Sponsor's submittal in ~mpport of the CUP outlines the :framework for the site 

to become a public Data Center serving "local retail business customers." It will be 

"much like a local print shop" or a Kinko's. ·"At any given time there will be 4-6 people 

employed at the facility with 2-4 employees of customers rotating on and off-site at any 

given time." Whereas, the commerce element had not previously existed at this site 

before, it becoming a commercial web host would again, have to be considered a clear 

expansion of use. 

In their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 
. . 

200 Paul Avenue, the Project Sponsor's submittal states this project will "represent a 

local choice for the San Francisco Small Business Community". It will "help attract and 

retain small businesses and start-up companies" and in tum, that will "promote further 

job growth in San Francisco." They believe they can "provide a higher degree of service 

than the larger national and multi-national platforms" as long as it will "not require 

construction of a new facility." 

1 "RCN has a principal headend and hub site located at 200 Paul A venue, San Francisco, 
California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero 
Avenue, San Francisco, CA, 94110. This hub site is served by and technically integrated with 
the principal headend. RCN serves the general population within this OVS service area." 
www.fcc.gov/bureaus/mb/ovs/rcnsfnoi.doc 

6 
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An ISE would have been principally permitted under the site's previous M-1 (Light 

Industrial) zoning, however pursuant to Eastern Neighborhoods rezoning to UMD, Data 

Centers are prohibited in UMU. 

The Project Sponsor admits that the site had been vacant since 2010 and in that time, 

RCN/ Astound had not secured the appropriate permits to establish an ISE at 435-43 7 

Potrero Avenue. It is my contention that they never provided Internet Services from 435-

437, but rather from their Data Center at 200 Paul. Pursuant to their Franchise agreement 

and Utility Permit, the Potrero hub site was considered a "facility" and thus was 

unregulated by Planning. 

This. calls into question the lack of due diligence by the Department. 

· Why wasn't this assessed as a new project for CU approval, rather than 
"legitimized" as an existing business that could forego environmental.review? 

In this context, CEQA analysis becomes very important. If the project fails to meet the 

Class 1 guidelines of an "existing facility" it is not categorically exempt. The facility 

exists, yes ... but it is no longer an ancillary hub for digital cable. RCN/ Astound 

abandoned the utility use of 435-437 Potrero in 2010 when their lease expired. The 

pending use is predicated by what it has sought entitlement to become, a commercial web 

host. 

Negligible refers to a quantity so small it can be ignored; something so insignificant it is 

neither important, nor worthy of consideration. The ·planned expansion of use is neither 

insignificant nor negligible ... and even if it was, it's still not categorically exempt. 

The exception to the exemption is that a project with the potential of causing significant 

cumulative impacts, or which otherwise has a reasonable possibility of resulting in 

significant effects, precludes eligibility for exemptions. 

7 
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PUBLIC HEALTH AND SAFETY 

The following statement from the Project Sponsor's Submittal is not true: "the CU 

Authorization will not be detrimental to the health, safety or general welfare of the 

persons or the businesses in the vicinity." 

· There is an industrial sized 4,000 KW Diesel Generator on-site and the emission "stack" 

vents directly into our back yards. The health risks associated from exposure to Toxic 

Air Contaminants [TAC] are quantified by ones distance from the source. TAC's are 

directly related to asthma, heart attacks, strokes, hypertension and a shorter life span. 

Potrero Avenue has very poor air quality
2 

and noise levels
3 m~asuring comparable to 

Highway I 0 I. 

SUBSTANTIAL EVIDENCE. 

From this neighborhoods past experience this use at this location will harm the 

environment. See Attached Letter to the Commission from David Wurtman, :MD who 

concurs a Class I Categorical Exemption does not apply to this project. 

2 http://www.sf-planning.org/ftp/files/legislative _changes/new_ code_ summaries/080934 _Air_ Quality _for_ Urban_ Infill.pdf 

3 http://www.sf-planning.org/ftp/files/publications_reports/library_of_cartography!Noise.pdf 
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San Francisco Municipal Code§ 2001 states: 

. 4 
The Board of Supervisors finds and declares the following: 

(a) Diesel Backup Generators ernit large amounts of smog-forming nitrogen 

oxides (NOx)J particulate matter with a diameter of I 0 microns or less (P Ml OJ,· 
sulfur oxides and hydrocarbons contributing to ground-level ozone, and reduced 

visibility. 

(b) Diesel exhaust is linked to short and long-term adverse health effects in 

humans, which include lung cancer, aggravation of respiratory and 

cardiovascular disease, aggravation of existing asthma, acute respiratory 

symptoms, and chronic bronchitis and decreased lung/unction. 

(c) In August of 1998, (he California Air Resource Board listed diesel exhaust, 

specifically particulate emissions from diesel fueled engines, as a "toxic air 

contaminant. " 

(d) According to the Bay Area Air Quality Management District (BAAQMD), 

Diesel Backup Generators tend to emit more pollutants than a new well-controlled 

power plant. In fact, even a clean diesel backup generator may emit more than 20 

times as much NOx per kilowatt-hour as a new well-controlled power plant. Older 

dirtier Diesel Backup Generators may emit 200 times as much NOx. 

(e) The Bay Area is currently designated nonattainment for the national ozone 

standards by the United States Environmental Protection Agency. 

(f) The Bay Area is currently designated nonattainment for the state ozone and 

PM! 0 standards by the California Air Resource Board. 

(g) The City and County of San Francisco is concerned about the health hazards 

posed by diesel emissions polluting the air, and wishes to impose limitations on 

Diesel Backup Generators to reduce the emission of diesel exhaust. 

4 (Added by Ord. 202-02, File No. 012186, App .. 9/27/2002) 

9 
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NUISANCE 

Although the permit to operate the generator had expired during vacancy, the BAAQMD 

has already issued a new permit for the new use. As part of the exhibits attached is a 

copy of the new permit. For your comparison is also an emissions report which details 

.19 of a hundred plus toxins this generator emitted into my backyard under the previous 

permit. Please note that the toxins are measured in .lbs per day (yearly emissions 

divided by 365 days). · 

Generator's are not just for emergency use. Generators have to be regularly tested and 

maintained. Anytime there is interruption in power the engine fires on. There is not 

always staff at the facility and sometimes problems can't be immediately fixed. 

Is my neighborhood expected to shelter in-place? Indeed, we are. They have 1,500 

Gallons of fuel reserves on-site and due to the "mission critical" nature of a data center 

there is a very real potential for hours upon hours of industrial strength diesel emissions 

bellowing into our increasingly residential neighborhood. 

From experience: several adjacent neighbors on Utah Street and Potrero Avenue have 

testified that the old generator would emit visible plumes of black. "smoke" - which is not · 

smoke at all, it is carcinogenic soot being emitted directly into our backyards and the air 

we breathe; vibrations could be felt whenever the generator was in operation. 

The problems are not just attributed to the generator, but also to noise from the rooftop 
' 

fans. One neighbor described a constant electrical hum that emanated from the building 

that could be heard prominently in the evenings. Two neighbors who live directly 

behind 435-437 Potrero describe the period after the former tenants left as being "a relief 

from the audible static" they had endured for years. 

The Project Sponsor assured Planning that the existing HV AC meets noise standards. 

They also propose specific mitigation measures (e.g .. Mufflers) to reduce sound. The 

motion adopted by the Commission recognizes that a noise study is underway, yet not . 

10 
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completed. Under CEQA, you have to complete the enviromnental analysis prior to 

project approval. There is not a CEQA checklist, nor any environmental documents in 

the case files. 

PROJECT CONDITIONS CANNOT SUPPORT A CATEGORICAL EXEMPTION 

Categorical Exemptions only apply to projects that exemptions only apply to projects that 

have no potential environmental impacts and require no mitigation measures. 

As held by the First District Court of Appeal In Salmon Protection And Watershed · 

Network v. County Of Marin (2004) 125 Cal.App.4th 1098, any project that requires 

mitigation measures cannot be approved via categorical exemption: 

Only those projects having no significant effect on the environn'lent are 
categorically exempt from CEQA review. (Pub. Resources Code,§§ 21080, subd. 
(b )(9), 21084, subd. (a).) If a project may have a significant effect on the 
environment, CEQA review must occur and only then are mitigation measures 
relevant. (Azusa Land Reclamation Co. v.·Main San Gabriel Basin Watermaster 

(1997) 52 Cal.App.4th 1165, 1199-2000.) Mitigation measures may support a 

negative declaration but not a categorical exemption. (Id. at 1102, italics added.) 

This project is not exempt from environmental review, but rather this project is a prime 

candidate for environmental review. 

Not only did the former tenant fail to obtain permits with Planning for an ISE, but 

throughout their entire lease they never finalized a single permit with DBI, not even the 

'electrical. They were tenants who officially terminated use when they left and now the 

landlord is attempting to continue use years later; thus the so-called "legitimization". 

There has (still) been no disclosure of any adverse environmental or health effects to the 

surrounding neighborhood from the Project Sponsor. or from Planning. 

This project has nearly escaped environmental review via "legitimization" and the CU 

process, thus my appeal to you. 
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LAND USE STANDARDS 

GENERAL WELFARE STANDARD 

• "The establishment, maintenance or conducting of the use for which a use permit is 

sought will not, under the particular case, be detrimental to the public welfare or injurious 

to property or improvements in the neighborhood" (Hawkins v. County of Marin (1976) 

54 Cal.App.3d 586). 

NUISANCE STANDARD 

• "Any use found to be objectionable or incompatible with the character of the city and its 

environs due to noise, dust, odors or other undesirable characteristics may be prohibited" 

(Snow v. City of Garden Grove (1961) Cal.App.2d 496). 

GENERAL PLAN CONSISTENCY STANDARD 

• "Although use permits are not explicitly made subject to a general plan meeting the 

requirement of state law, that condition is necessarily to be implied from the hierarchical 

relationship of land use laws. Thus, use permits are struck from the mold of the zoning 

law, the zoning law must comply with the adopted general plan, and the adopted general 

plan must conform with state law; the validity of the permit process derives from 

compliance with this hierarchy of planning laws (Neighborhood Action Group v. County 

of Calaveras (1984) 156 Cal.App.3d 1176). 

ZONING CONSISTENCY STANDARD 

• "To obtain a use permit, the.applicant must generally show that the contemplated use is 

compatible with the policies in terms of the zoning ordinances, and that such use would 

be essential or desirable to the public convenience or welfare, and will not impair the 

integrity and character of the zoned district or be detrimental to the public health, safety, 

morals or welfare" (O'Hagen v. Board of Zoning Adjustment (1971) 19 Cal.App.3d 151). 

12 
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CALL FOR RELIEF 

Please grant this appeal, and require Environmental review and compliance with San 

Francisco's plans and ordinances following submission of a revised project application. 

All newly provided information will be put to good use to assist City Decision makers in 

making discretionary land use decisions that protect the integrity of a livable 

neighborhood. 

An EIR will analyze impacts, explore the feasibility of project alternatives, and 

"demonstrate to an apprehensive citizenry" that the City has analyzed and considered the 

environmental implications of its actions. (Guideline§ 15003, subd. (d).) 

Thank you very much for your consideration. 

MICA I. RINGEL 



View of 435-437 Potrero Avenue from 

Mrs. Dinelli's Backyard on Utah Street 

This project will allow 
Toxic Air Contaminants 

In Our Backyards 
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bJ·C ;, ... 's,k· .. 
Mica Ringel <supermica@gmail.com> 

re 435-437 Potrero Av - Internet Services Exchange - Conditional Use Permit 

David Wurtman <dwurtman@yahoo.com> 
To: commissions.secretary@sfgov.org, corey.teague@sfgov.org 
Cc: supenllica@gmail.com · 

Dear Commissioners, 

Wed, Jul 10, 2013 at 9:27 PM 

You are in receipt of a letter from Mica Ringel articulating his reasons to oppose the granting of this permit. I live 
at 2009 17th St, in the neighborhood, and I wholeheartedly agree with the points Mr. Ringel has presented to you. 
The soot/microparticulate levels in the air in Potrero Hill, due to proximity to 101 and 280, are already unhealthy, 

alanlling, and inconsistent with what the City of San Francisco, a most environmentally progressive city, stands 
for. While the freeways are what they are and are not at issue here, adding to these pollution levels by allowing a 
diesel generator on premises of this building, and taking the position that a proposed Conditional Use of an 
I ntemet Services Exchange at 435-437 Potrero Avenue is eligible for a Class I Categorical Exemption from the 
California Environmental Quality Act,. is not consistent with the responsibility you have to safeguard the public 
from unnecessary hazardous exposure to pollutants and 
toxins. "Progress at any price" is not progress. · 

Thank you, 
David Wurtman, MD 
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"The Department, pursuant to Title 14 of the California Code of Regulations §15000 
et seq. (CEQA Guidelines), issued a Categorical Exemption for 435-437 Potrero 
Avenue on July 3, 2013 finding that the proposed project is exempt from the 
California Environmental Quality Act (CEQA) as a Class 1 categorical exemption 
under CEQA Guidelines Section 15301." 

--Planning Department 

• On July 1st the Department launched an interactive CEQA Exemptions Mapl and 435-
437 Potrero Avenue is not listed, nor is the project listed on the Exemptions Archivez 
page either. 

July 2013 

• My first email to City Planner Corey Teague on May 24,2013 

Hello, Corey Teague: 

A few questions about 2013.0477C I 435-437 Potrero Ave. 

• For those of us who live in the community, is there the possibility of any 
health or environmental concerns from this use at this address? 

Are there any technical studies in process or have any reports been filed 
for the proposed project? 

Is CEQA applicable to the Conditional Use Authorization? 

Thank you. 

-M. Ring~I 

• There is not a CEQA checklist in the case files. 
• There are no environmental findings. 
• There was no exemption issued. 

1 http://www.sf-planning.org/index.aspx?page=3447 
2 http://www.sf-planning.org/index.aspx?page=2412 
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Division 13. California Public Resources Code 
Division 13. California Environmental Quality Act 

Article 19. Categorical Exemptions 

§ 15300. Categorical Exemptions 

Section 21084 of the Public Resources Code requires these Guidelines.to include a list of classes of 
projects which have been detennined not to have a significant effect on the environment and which 
shall, therefore, be exempt from the provisions of CEQA. 

In response to that mandate, the Secretary for Resources has found that the following classes of projects 
listed in this article do not have a significant effect on the environment, and they are declared to be 
categorically _exempt from the requirement for the preparation of envii-onmental documents. 

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

§ 15300.2. Exceptions 

(a) Location. Classes 3, 4, 5, 6, and 11 are qualified by consideration of where the project is to be 
located -- a project that is ordinarily insignificant in its impact on the environment may in a 
particularly sensitive environment be significant. Therefore, these classes are considered to apply 
all instances, except where the project may impact on an environmental resource of hazardous or 
critical concern where designated, precisely mapped, and officially adopted pursuant to law by 
federal, state, or local agencies. 

(b) Cumulative Impact. All exemptions for these classes are inapplicable when the cumulative 
impa~t of successive projects of the same type in the same place, over time is significant. 

( c) Significant Effect. A categorical exemption shall not be used for an activity where there is a 
reasonable possibility that the activity will have a significant effect on the environment due to 
unusual circumstances. 

(f) Histqrical Resources. A categorical exemption shall not be used for a project which may 
· cause a substantial adverse change in the significance of a historical resource. 

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084 and 21084.l, 
Public Resources Code; WildlifeAlive v. Chickering (1977) 18 Cal.3d 190; League for Protection of 
Oakland's Architectural and Historic Resources v. City of Oakland ( 1997) 52 Cal.App.4th 896; Citizens 
for Responsible Development in West Hollywood v. City of West Hollywood (1995) 39 Cal.App.4th 
925;City of Pasadena v. State of California (1993) 14 Cal.App.4th 810; Association for the Protection 
etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720; and Baird v. County of Contra Costa (1995) 32 
Cal.App.4th 1464 

Discussion: In McQueen v. Mid-Peninsula Regional Open Space (1988) 202 Cal. App. 3d 1136, the 
court reiterated that categorical exemptions are construed strictly, shall nut be unreasonably expanded 
beyond their terms, and may not be used where there is substantial evidence that there are unusual 
circumstances (including future activities) resulting in (or which might reasonably result in) significant 
impacts which threaten the environment. ..... ,.. ,.. 
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§ 15301. Existing Facilities 

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor 
alteration of existing public or private structures, facilities, mechanical equipment, or 
topographical features, involving negligible or no expansion of use beyond that existing at the 
time of the lead agency's determination. The types of "existing facilities" itemized below are not 
intended to be all-inclusive of the types of projects which might fall within Class 1. The key. · 
consideration is whether the project involves negligible or no expansion of an existing use. 

Examples include but are not limited to: 

(a) Interior or exterior alterations involving such things as interior partitions, plumbing, and 
electrical conveyances; 

(b) Existing facilities of both investor and publicly-owned utilities used to provide electric 
power, natural gas, sewerage, or other public utility services; 

( c) Existing highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar 
facilities (this includes road grading for the purpose of public safety). 

( d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical 
equipment to meet current standards of public health and safety, unless it is determined that the 
damage was substantial and resulted from an environmental hazard such as earthquake, 
landslide, or flood; 

( e) Additions to existing structures provided that the addition will not result in an increase of 
more than: 

(1) 50 percent of the floor area of the structures before the addition, or 2,500 square feet, 
whichever is less; or 

(2) 10,000 square feet if: 

(A} The project is in an area where all public services and facilities are available 
to allow for maximum development permissible in the General Plan and 

(B) The area in which the project is located is not environmentally sensitive. 

(f) Addition of safety or health protection devices for use during construction of or in 
conjunction with existing structures, facilities, or mechanical equipment, or topographical 
features including navigational devices; 

(g) New copy on existing on and off-premise signs; 

(h) Maintenance of existing landscaping, native growth, and water supply reservoirs (excluding 
the use of pesticides, as defined in Section 12753, Division 7, Chapter 2, Food and Agricultural 
Code); 
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(i) Maintenance of fish screens, fish ladders, wildlife habitat areas, artificial wildlife waterway 
-devices, stream:flows, springs and waterholes, and stream channels (clearing of debris) to protect 
fish and wildlife resources; · 

G) Fish stocking by the California Department of Fish and Game; 

(k) Division of existing multiple family or single-family residences into common-interest 
ownership and subdivision of existing commercial or industrial buildings, where no physical 
changes occur which are not otherwise exempt; · 

(I) Demolition and removal of individual small structures listed in this subdivision; 

( 1) One single-family residence. In urbanized areas, up to three single-family residences 
may be demolished under this exemption. 

(2) A duplex or similar multifamily residential structure. In urbanized areas, this 
. exemption applies to duplexes and similar structures where not more than six dwelling 
units will be demolished. 

(3) A store, motel, office, restaurant, or similar small commercial structure if designed for 
an occupant load of 30 persons or less. In urbanized areas, the exemption also applies to 
the demolition of up to three such commercial buildings on sites zoned for such use. 

( 4) Accessory (appurtenant) structures including garages, carports, patios, swimming 
pools, and fences. 

(m) Minor repairs and alterations to existing dams and appurtenant structures under the 
supervision of the Department of Water Resources. 

(n) Conversion of a single family residence to office use. 

( o) Installation, in an existing facility occupied by a medical waste generator, of a steam 
sterilization unit for the treatment of medical waste generated by that facility provided that the 
unit is installed and operated in accordance with the Medical Waste Management Act (Section 
117600, et seq., of the Health and Safety Code) and accepts no offsite waste. 

(p) Use of a single-family residence as a small family day care home, as defined in Section 
1596.78 of the Health and Safety Code.· 

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084, Public . 
Resources Code; Bloom v. McGurk (1994) 26 Cal.App.4th 1307. 

Discussion: This section describes the class of projects wherein the proposed activity will involve 
negligible or no expansion of the use existing at the time the exemption is granted. Application of this 
exemption, as all categorical exemptions, is limited by the factors described in section 15300.2. 
Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable 
possibility of resulting in a significant effect does not quality for a Class 1 exemption. 
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. Open Video System 
Notice of Intent· 

Attention: 
Media Bureau 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASIDNGTON, D.C. 20554 

In the Matter of 

RCN Telecom Services, Inc. 

Notice of Intent to Establish 
an Open Video System 

) 
) 
) 
) 
) 
) 
) 

File No. 

NOTICE OF INTENT 

-------

TO ESTABLISH AN OPEN VIDEO SYSTEM 

RCN Telecom Services, Inc. ("RCN"), pursuant to Section 651 of the 

Telecommunications Act of 1996 and Section 76.1503(b)(l) of the Commission's Rules, hereby 

submits. its "Notice of Intent," ("Notice") to establish an open video system ("OVS"). As 

required by Section 76.1503(b)(l), RCN respectfully submits the following information: 

1. The OVS operator is RCN Telecom Services, Inc., with its principal offices located at 

1400 Fashion Island Blvd., Suite 100, San Mateo, California 94404. The contact per.son·for the 

operator, David Hankin, is located at 1400 Fashion Island Blvd., Suite 100, San Mateo, 

California 94404, and may be reached at (650) 212-8010. 

2. RCN's service area is located in the City and County of San Francisco, California. The 

boundaries of RCN's service area are located within the neighborhoods of Amazon Crocker, 

Castro, Corona Heights, Dolores Heights, Eureka Valley, Excelsior, Glen Park, Mission District, 

Noe Valley, North Bernal Heights, Outer Mission, Portola, and Potrero Hill. RCN has a 

principal headend and hub site located at 200 Paul Avenue, San Francisco, California 94124. 

RCN utilizes an ancillary hub site at the following location: 
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437 Potrero Avenue, San Francisco, CA, 94110 

This hub site is served by and technically integrated with the principal headend. RCN serves the 

general population within this ovs service area. 

3. The anticipated maximum analog capacity of the OVS is 330 analog channels, each 

cons_isting of 6-l\1Hz analog capacity. The anticipated maximum digital capacity of the OVS is 

678 digital channels. 

4. Video Programming Providers ("VPPs") interested in c~rriage on RCN's OVS may 

·obtain additional information about the system by completing the OVS Information Request 

Form (Attachment 1) and submi:tting it to: 

David Hankin 
1400 Fashion Island Blvd., Suite 100 
San Mateo, California 94404 

Pursuant to 47 C.F.R. § 76.1503(b)(2) of the FCC's rules, within five business days of 

RCN' s receipt of a request for information, RCN will provide the VPP with addltional 

information regarding the OVS to enable the VPP to make an enrollment decision. With this 

information, the VPP also will be provided with additional forms and instructions necessary for 

carriage on RCN's OVS. If a VPP decides to seek carriage on RCN's OVS after receipt ~f the 

additional information, the VPP ·must submit the required forms, a non'"'.refundable application 

processing fee, and a channel reservation deposit no later than 30 days after the end of the 

enrollment period. 

5. One third of the system's maximum capacity will be set aside for RCN and/or its 

affiliates. In addition, RCN will resenre approximately seventeen (17) channels to carry public · 

programs, educational programs, governmental programs and those "must-carry" stations 

2 
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entitled to demand carriage pursuant to 47 C.F.R. § 76.56 and §76.1506 of the FCC's rules. The 

remaining channels will be available for interested VPPs. No VPP will be assigned more than 

the capacity set aside for RCN and its affiliates: 

6. The enrollment period for VPPs seeking carriage on RCN's open video system will 

commence on the date the Commission releases its Public Notice of this Notice ofintent and will 

expire ninety days after the Public Notice release date. In order to allow for contract finalization, 

ensure orderly channel allocation and allowtimely systems allocation to occur, RCN encourages 

VPPs to submit their preliminary enrollment requests as soon as possible within this ninety-day 

period. Allocation of capacity in the event demand exceeds system capacity will occur as 

described in Attachment 2. 

7, Attached is a certification that RCN has complied with all relevant requirements under 

the FCC's open video system regulations concerning must-carry and retransmission consent (47 

C.F.R. §§76.64, 76.1506) (Attachment 3). Also attached is a certificate of service ?hewing that 

RCN's Notice of Intent has been served on the applicable local franchising authority 

(Attaclunent 4). 

Dated: July 8, 2005 

Respectfully submitted, 

RCN Telecom Services, Inc. 

Kathy L. Cooper 
Danielle C. Burt 
SWIDLER BERLIN LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007 
(202) 424-7500 (Tel) 
(20_2) 424-7643 (Fax) 

3 
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8/15/13 CA TV and Content Delivery 

Network Topology 

There are five major parts to a traditional coaxial cable system: 1) the headend, 2), the trunk cable, 3) the 
distribution (or feeder) cable in the neighborhood, 4) the drop cable to the home and in-house wiring, and 5) 
the terminal equipment (consumer electronics). Since the beginning of CATV systems, RFC (Hybrid Fiber 
Coax) networks have taken over among cable systems. RFC added fiber optic cable to the system and · 
drastically shortened the trunk cable in the cable plant. 

Head end 

The headend or central office is the location where all the cable system originates from. It usually contains 
one building with one lOOft tall tower for antennas and about six large satellite dishes. In the headend, the 
signals from the tower with the local TV channels and the satellite dishes feed into the building. Also fiber 
optic cables usually from the local phone company bring in the Internet and PSTN (Public Switched 
Telephone Network). Within the headend, there are over a hundred separate pieces of signaling equipment 
which control and combine the TV, Internet, and· phone service signals. From here multiple fiber optic 
cables leave the headend to a few hubsites with the signals on this fiber. 

Hubsite 

The hubsite is a small building with a generator for backup power. Here at the hubsite the fiber comes into 
the building from the headend. The hubs are about 20 miles geographically spread apart. Inside the hub, the 
fibers are spliced and sent out to many dozens of neighborhoods. Some cable systems are small enough that 
:he hubsites do not exist and the fiber go right from the headend out to the neighborhoods. 

Fiber Optic Node 

The fiber from the hubsite or headend now enters the node in your neighborhood. The node is the location 
where the fiber optic cable ends and the coaxial cable begins. In other words, this is where the light signal 
on the fiber changes to an electrical RF (radio frequency) on the coax cable. The node also contains the first 
amplifier inside it. From here, the trunk cable leaves down the street. 

Trunk Cable 

The trunk cable is the main coax cable that runs down the street between the amplifiers. No customers 
receive their signal from this distribution cable. Since HFC technology, the amount of trunk cable used has 
decreased. It is meant to feed the bridger amplifiers which have the feeder cable exiting from them. · 

Feeder Cable 

The feeder cable is the cable which have taps every 150ft on average. Out of the taps comes the flexible 
RG6 cable which we are all so familiar with feeding our TVs. The taps can be closer together than 150ft. 
Some are only lOOft apart or up to 200ft apart. This is the cable though that.feeds our homes and 
businesses. 

© 2012 Forest Hill Networks, Forest Hill, MD 21050 

1707 
foresthillnetworks.com/P!antDesign.html 111 



The site is in dose proximity to major transit and highway routes. Both the San Francisco Municipal 
Transportation Agency (SFMT A) Muni Metro T Third Street light rail vehicle line and Caltrain regional raj.l 
service lines are located to the east of the project site, 500 and 0 feet respectively. The Gilinan/ Paul station at 
the intersection of Paul a!1d Gil.man avenues is the closest station to the project site on the SFMTA's T Third 
light rail line. The Bayshore Caltrain Station is one mile to the southwest of the project site. Highway 101 is 
located 400 feet to the west with access via Bayshore Boulevard and San Bruno Avenue. The project site is 
within the Bayview Hunters Point Area Plan (BVHP Area Plan), formerly the South Bayshore Area Plan, and 
was amended in 2006 by the Bayview Hunters Point Redevelopment Projects and Rezoning amendmenl3 The 
program-level Bayview Hunters Point Redevelopment Projects and Rezoning Final Environmental Impact 
Report (BVffi FEIR) 4 was certified on March 2, 2006, and analyzed proposed rezoning and other changes to 
the BVHP Area Plan. 

Currently, there are four buildings on the project site as shown on Figure 3 on p. 10. in the early 2000s, the 
project sponsor acquired the property and began operation of the ISE in the front two buildings, Buildings D 
and F. The project sponsor uses Buildings A and B for storage of materials and leases the remaining space to 
various tenants. 

Presently, all four buildings are at least partially occupied. The two warehouse buildings are being used for 
the storage of construction materials by the project sponsor, as well as a utility meter installation contractor. 
There are two subcategories of uses operating within the existing !SE facility: colocation' and telco• uses. In the 
approximately 425,000-square-foot ISE facility (Buildings D and F), tenants providing telco services occupy 
approximately 55,000 square feet of building area, colocation tenants occupy approximately 212,000 square 
feet, and a tenant offering both colocation and telco services occupies 60,000 square feel Additionally, 
approximately 38,000 square feet of building area are used for office and support functions and another 
approximately 60,000 square feet are leased, but not occupied. 

-··· ·--~-·--· II- The lSE is an energy-dependent facility due to the need for the continued operation of a large number of 
·rooftop cooling units that maintain an acceptable temperature and humidity range for the computer 
equipment, and to power the computer equipment itself. The data center industry strives to meet 100 percent 
uptirne7 and any interruption to the power supply can take the computers off-line. Power is supplied to the 
facility by Pacific Gas and Electric (PG&E) via overhead power lines. Seventeen diesel generators are 

3 
Bayview Hunters Point Area Plan. Accessed on June 25, 2013. http://www.sf-planning.org/ftp/general_plan/Ba)'\~ew _Hunters_Poinlhtm 

'Ba.11view Hunters Point Reder1elopmcnt Projects and Rezoning Fimzl EIR (Case 19%.546E; State Clearinghouse No. 2003062094), certified by the 

San Francisco Planning Commission on March 2, 2006. This document is available for revieW at 1650 Mission Street, Suite 400, San 

Francisco, CA. 
5 

Colocation, or data center use, is a use in which a tenant provides the mechanical cooling. backup power supply, and corr:ununications 

connections and leases smaller portions of its tenant space, such as racks, cabinets, and cages v.~th multiple racks and cabinets. to 
coloaition customers who install thcir own network servers and other computer hardware. 

-"'!"""'!!"""--·~~ 6 
Telco tenants prm~de telecorrununication carrier services to support land-based telephone lines and/ or wireless phone service. Much of 
the leased space. for telco sen~ces ii; used as a physical hub for the voice and data communications network and requires less energy use 

than a concentration of Internet computer servers, or a data center use. However, due to the telecommunication indUstry's growth in 

"voice over Internet protocol (IP) serv:ices''. (VOiP), telco tenants are revising their facilities to handle VOIJ' sen~ces that require the use of 

Internet computer sen•ers to provide an IP networking system_ The transition to VOIP services requires the need for a backup power 
supply for the computer servers_ 

7 
Uptime refers to the state in which the computer serven; are running and available for processing data. 

Ca<>e No. 2012.0153E 9 

Excerpt from 200 Paul Avenue PMND - D~tro8enter Expansion 

200 Paul Avenue 
Initial Study 

July 24, 2013 



BAY AREA AIR QUALITY MANAGEMENT DISTRICT 
DETAIL POLLUTANTS - ABATED 

Printed: DEC 23, 2011 

MOST RECENT·P/0 ·APPROVED (2010) 

Astound Broadband (P# 19489) 

S# SOURCE. NAME 
MATER I-AL . SOURCE CODE 

THROUGHPUT DATE POLLUTANT· CODE LBS/DAY 
------------------~------~---------~-------~----------------------~------·-----

1 · Generator 
C22AG098 

Benzene. 
Formaldehyde 
Organics {part not spec el 
Arsenic (all) 
Beryllium (all) pollutant 
Cadmium 
Chromium (hexavalent) 
Lead (all} p-ollutant 

.Manganese 
Nickel pollutant 
Mel"'cury (all) pollutant 
Diesel Engine Exhaust Part 
PAH's {non-speciated) 
Nitrous Dxid~ (N20) 
Nitrogen Oxides (part not 
?ulfur Dioxide {802) 
Cafbon Monoxide (CO) pollu 
Carbon Dioxioe, non-biogen 
M"ethane (CH4} 

41 
124 
990 

1030 
1040 
1070 
1095 
i140 
ii 6-0 
118-0 
1190 
1350 
1840 

·2030 
2990 
9990 
4~90 
6960 
697.0 

1 .09E-04 
6.SSE-04 
5. 29E-03 
9.53E-08 
5.59E-08 
·2.38E-07 
4.93E-09 
2.02E-07 
3.17E-07 
3.86E-06. 
6. 74E-08 
5.51E-03 
5.03E-07 
2.93E-05 
7.71E-02· 
3. 58E-05 
1.68E702 
3.67E+OO 
i .47E·04 

print this search?: (LJocal or sfYJstem printer (6th flr) ~ {N]o, [E]xit: 
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9/17/2002 ORDINANCE NO~ 202-02 
FILE NO. 012186 

[Regulation of Diesel Backup Generators.] 

Ordinance amending the San Francisco Health Code by adding a new Article 30 to: 
(1) establish a registration program within the Department of Public Health for 
diesel backup generators used by facilities in the City and County of San Francisco; 
(2) require new backup diesel generators to have air emission control technologies; 
(3) limit the operation of diesel backup generators during non-emergency 
situations; (4) establish a recordkeeping requirement for the operation of diesel 
backup generators; (5) provide for an enforcement mechanism for violations of the 
requirements of this Ordinance. 

The Board of Supervisors finds and declares the following: 

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen oxides (NOx), particulate 
matter with a diameter of 10 microns or less (PMlO), sulfur oxides and hydrocarbons contributing to 
ground-level ozone, and reduced visibility. 

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans, which include lung 
cancer, aggravation ofrespiratory and cardiovascular disease, aggravation of existing asthma, acute 
respiratory symptoms, and chronic bronchitis and decreased lung function. 

( c) In August of 1998, the California Air Resource Board listed diesel exhaust, specifically particulate 
emissions from diesel fueled engines, as a "toxic air contaminant." 

( d) According to the Bay Area Air Quality Management District (BAAQMD), Diesel Backup Generators 
tend to emit more pollutants than a new well-controlled power plant. In fact, even a clean diesel backup 
generator may emit more than 20 times as much NOx per kilowatt-hour as a new well-controlled power 
plant. Older dirtier Diesel Backup Generators may emit 200 times as much NOx. 

(e) The Bay Area is currently designated nonattainment for the national ozone standards by the United 
States Environmental Protection Agency. 

(fJ The Bay Area is currently designated nonattainment for the state ozone and PMlO standards by the 
California Air Resource Board. 

(g) The City and County of San Francisco is concerned about the health hazards posed by diesel emissions 
polluting the air, and wishes to impose limitations on Diesel Backup Generators to reduce the emission of 
diesel exhaust. 

• . RCN/ Astound never registered their Dieser Generator under SF Health Code 
Article 30. 

• The generator was a menace to the neighborhood. 

• The documents shown to the Planning Commission for Project Approval state 
the generator is in the basement, which is a "material misrepresentation" of the 
truth. The generator "lives" on the. first floor. 

• The picture of the generator was omitted from the Commission packet 
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7/26/2000 ORDINANCE NO. 204-00 

[RCN Cable Franchise] 

GRANTING A FIFTEEN YEAR FRANCHISE, WITH A FIVE YEAR EXTENSION OPTION, TO RCN 
TELECOM SE.RVICES OF CALIFORNIA, INC. 

Section 1. Definitions 

(ss) "Facilities" includes any physical element of the System used in connection with, or 
designed to be used in connection with, the provision of Services or Telecommunication 
Services, whether or not located in the Public Rights-of-Way, including, without limitation, Hubs. 
Nodes, the Hub Ring, the Headend, pedestals, cabinets, ducts and conduits (whether empty or 
occupied), transformers, equipment, drains, hand holds, lines, manholes, poles, power supplies 
and generators, splice boxes, surface location markers, vaults, tunnels, amplifiers, power guards, 
coaxial cables, and fiber strands (whether active or dark). 

(ggg) "Hazardous Material" means any material that, because of its quantity, concentration or 
physical or chemical characteristics; is deemed by any federal, state or local governmental 
authority to pose a present or potential hazard to human health or safety or to the environment 
Hazardous Material includes, without limitation, any material or substance defined as a 
"hazardous substance," or "pollutant" or "contaminant" pursuant to the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 ('CERCLA", also commonly 
known as the "Superfund" law), as amended, (42 U.S.C. Sections 9601 et seq.) or pursuant to 
Section 25281 of the California Health &Safety Code; any "hazardous waste" as defined in 
Section 25117 or listed pursuant to Section 25140 of the California Health & Safety Code; any· 
asbestos and asbestos containing materials whether or not such materials are part of any 
Facilities to be constructed on the Public Rights-of-Way by or on behalf of Grantee, or are 
naturally occurring substances on, in or about the Public Rights-of-Way, and petroleum, 
including crude oil or any fraction thereof, and natural gas or natural gas liquids. 

(hhh) "Headend" means the point in the System where all Signals are collected and formatted 
for transmission on the System. 

(iii) "Hub" means the equipment in the distribution system that receives Signals from the 
Headend for transmission to a number of Nodes. 

Section 43. SYSTEM CHARACTERISTICS. The System shall, at all times during the Franchise 
term, meet or exceed the following requirements: 

(g) Stand-By Power. Grantee shall provide standby power generating capacity for the 
Head end, Hubs, Nodes, and distribution Facilities comprising its System meeting the 
following specifications: 

(1) Headend. Grantee shall maintain motorized standby power generators capable of 
maintaining all Services at the Headend for at least twenty four (24) hours duration 
after loss of normal commercial power. 

(2) Hubs. Grantee shall provide battery standby power capable of maintaining all 
·· services at each Hub for at least twenty-four (24) hours duration after loss of 

normal commercial power, with automatic response systems to alert the Head end 
when commercial power is interrupted. Grantee shall maintain portable generators 
to deploy to each Hub in the event ltm2the duration of a power disruption is 
expected to exceed twenty-four (24) hours. 
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REUBEN, JUNIUS & ROSE. LLP 

September 16, 2013 

_-, ----~-: ____ --&-------------
By Messenger 

Angela Calvillo 
Clerk of the Board 
City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102 

Re:. Appeal of Determination of Exemption from Environmental Review 
435-437 Potrero Avenue 
Board of Supervisors Hearing Date: September 24, 2013 at 3:00 p.m. 
Our File No.: 7424.01 

_ Dear Ms. Calvillo: 

Please find enclosed 18 copies of the Owner's Response to Appeal of CEQA 
Determination, along with a CD containing the same, for 1he project located at 435-437 

-Potrero Avenue. 

Please distribute a copy to each of the Board Members. 

Thank you for your helpful assistance. 

Very truly yours, 

REUBEN, JUNIUS & R --- \Cff} 
,1a Silverm'afj 

\ 
Enclosures: 

(1) 18 hard copies of Owner's Response to Appeal of CEQA Determination 
(2) One CD for electronic file 

James A. Reuben I Andrew J. Junius I Kevin H_ Rose l Daniel A. Frattin 

Shery! Reuben1 I David Silverman I Thomas Tunny I Jay F. DrakQ l John K1'vlin 

Lindsay M. Petrone I Melinda A. Sarjapur I Kenda H. Mcintosh I Jared Eigerman'- 1 I John Mclnemey 111 2 

. - . ' . . ~. ' ·- . . .. . . . . - ~· . 

1. Also admitted in New York 2- Of Cou nse! 3. Also admitted in Massachusetts 

1714 

OnQ Bush Street. Suite 600 
San Francisco, CA 94104 

tel: 415-567-9000 
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REUBEN, JUNIUS & ROSE. LLP 
S1~~A.t FF: /·· .. ~-.:.-~::·~SL1 

September 16, 2013 :_ ··--------~------ --···· 

By Messenger 

Honorable David Chiu, President 
Board of Supervisors 
City Hall, Room 244 

. 1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

Re: Response to Appeal of CEQA Determination 
435 Potrero Avenue 
Board of Supervisors Hearing Date: September 24, 2013 
Planning Department Case No.: 2013.0477 
Our File No.: 7424.01 

Dear President Chiu and Members of the Board: 

On behalf of F.W. Spencer & Son, owner of 435 Potrero Avenue ("Property" or 
"Building"), we are writing to oppose the appeal of the California Environmental Quality 
Act ("CEQA") exemption adopted by the Planning Commission with respect to a pre
existing use at 435 Potrero Avenue. The approval does not involve any new development 
or expansion of use, but only a change of operators. operating the same type of business, 
which is providing· Internet servers and storage capacity. The Appeal was filed by Mica 
Ringer ("Appellant") on August 12, 2013. The appeal is meritless, and must be 
dismissed. 

A. Project History 

The Planning Commission approved a Conditional Use Authorization ("CU") for 
a new tenant to operate a pre-existing Internet Services Exchange use in an. existing 
building at 435 Potrero Avenue, and adopted a CEQA exemption for continuation of the. 
pre-existing use .by a new tenant on July 11, 2013, on 5-1 vote (Commissioner Hillis 
absent). See Planning Commission Approval Motion No. 18921 attached as Exhibit A. 
The Conditional Use approval followed a Zoning Administrator Determination of 
Legitimization pursuant to Planning Code Section 179 .1 for the pre-existing use, issued 
on June 4, 2013, attached as Exhibit B. The Conditional Use does not include any 
expansio:r;i of the business. 

James A Reuben I Andrew J. Junius I Kevin H. Rose I Daniel A. Frattin 

Sheryl Reuben' I David Silverman I Thomas Tunny I Jay F. Drake I John Kevlin 

Lindsay M. Petrone I Melinda A. Sarjapur I Kenda H. Mcintosh I Jared Eigerman2.' I John Mcinerney 111 2 

. . 
1. Also· admitted in NM York 2. Of Counsel 3. Also admitted in Massachusetts 
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Honorable David Chiu, President 
Board of Supervisors 
September 16, 2013 
Page2 

The Planning Commission determined that the CU is exempt from CEQA as it 
falls within the Class I categorical exemption (CEQA Guidelines Section 15301 -minor 
alteration of an existing structure involving negligible or no expansion of use beyond that 
existing at the time of the lead agency's determination). 

B. CEQA Process and Standards of Review 

1. Standard of Review Under CEQA. 

In reviewing the validity of a CEQA exemption, the test is whether "substantial 
evidence" exists to support the exemption. (Public Resources Code sections 21168, 
21168.5.) As stated by the court in Calbeach Advocates v. City of Solana Beach (2002) 
103 Cal.App.4th 529, 535-536, 217 Cal. Rptr. 2d 1, 5: 

'Substantial evidence' ... means enough relevant information and 
reasonable inferences from this information that a fair argument can be 
made to support a conclusion, even though other conclusions might also 
be reached Whether a fair argument can be made is to be determined by 
examining the entire record Mere uncorroborated opinion or rumor does 
not constitute substantial evidence. 

To constitute substantial evidence, statements made by members of the public 
must be supported by adequate factual foundation. If this foundation is not established, 
the agency must disregard the comments. (Gabric v. City of Rancho Palo Verdes, 73 
Cal.App.· 3rd 183, 199 (1977).) In addition, argument, speculation, unsubstantiated 

. opinion or narrative, clearly inaccurate or erroneous evidence, and evidence of social or 
economic impacts that do not contribute to, and are not caused by, physical impacts on 
the environment do not constitute substantial evidence. (Public Resources Code sections 
21080(e) and 21082.2(c).) · Substantial evidence means facts, reasonable assumptions 
predicated on facts, and expert opinions supported by facts. (Id.). The existence of 
public controversy over the environmental effects of a project shall not require 
preparation of an environmental impact report. (Public Resources Code Section 
21082.2(b).) Appellant has failed to submit any evidence in support of his claim that the 
Internet Services use is not a pre-existing use or that the use is expanding. If the use is 
pre-existing, as the Planning Commission determined it was, then the CEQA Exemption 
must stand. 

2. Appellant has Failed to Establish the Threshold Requirements for 
Additional Environmental Review. · 

Appellant claims, without any evidentiary support, that the Planning Commission 
action requires further environmental review due to a turnover of tenants or operators. 
The Appellant's conception of how the Planning Department treats a tenant turnover or 
an operator turnover is at odds with Planning Department policy and practice. 

I:\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc 
2 
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The Zoning Administrator's Letter of Legitimization (Exhibit B) examined six 
criteria set forth in Planning Code Section 179. I, and found, after a seven month review 

. of extensive . documentary evidence, that "Lease documents, business tax documents, 
building permits, utilities bills, and instirance documents indicate that the entirety of the 
subject Building has been used as an "Internet Services Exchange" ( dba RCN Telecom· 
Services, and Astound) since approximately May 30, 2000." 

"Since that time, no new use was estabHshed in the Building, and it has been 
actively marketed as an Internet Services Exchange. Therefore, the Internet Services 
Exchange Use was not discontinued and abandoned pursuant to the provisions of 
Planning Code Section ·183" (Exhibit B). 

The Zoning Administrator thereby affirmed longstanding Planning Department 
policy and practice that a U:se is not considered to be abandoned every time there is a 
turnover of operators or tenants, with a gap in between, as long as the owner of the 
Building actively markets the Property for ·the same use during the interim period 
between the two tenants or operators. The Planning Commission affumed the Zoning 
Administrator's :findings in its approval Motion No. 18921 (Exhibit A). 

Appellant does not dispute the facts of the case: 

1. 1rThe Internet Services use commenced on May 30, 2000. 

2. The previous tenant vacated the premises in June 2010. The new 
operator entered into a contract with the owner in August 2012. The remainder of 
the time period from August 2012 to the present has been consumed by the City's 
permit proc~ss. 

3. The Property was actively and continuously marketed by the 
owner for the same use until a new operator was found in August 2012. Since 
that time, the owner has diligently pursued City permits for the new operator to 
re-occupy the Property. 

Accordingly, the Appellant ha.S misunderstood the applicable CEQA exemption 
and therefore incorrectly analyzed the exemption as applied to the facts of this case. 

3. Applicable Case Law Firmly Supports the Class I Exemption for the 
Existing Structure and Use at the Property 

Reinstatement of higher capacity for an existing wastewater treatment plant that 
was approved by the Regional Water Board was upheld on appeal as an exempt existing 
facility. Committee for a Progressive Gilroy v. State Water Resources Control Board, 192 
Cal.App.3d 847 (1987). The Court held that, "Since the project was originally built and 
approved for 6.1 mgd. in full compliance with CEQA, the order restoring that capacity 
related to an existing facility and was exempt from CEQA." Committee for a Progressive 

I:\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc 
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Gilroy, 192 Cal.App.3d, 847~ 864. Thus, the Court determined that there was no 
significant change or alteration to the operation: or intended use of the facility and it 
upheld the exemption determination. 

The Court in Bloom v. McGurk. 26 Cal.App.4th 1307 (1994) upheld the 
determination by the permitting agency that the extension of the terms of an expired 
permit for medical waste treatment facility pending review of a new permit application 
fell within the "existing facilities" exemption. The Court found that the project in 
question was merely the ongoing operation of a medical waste treatment facility under a 
new regulatory scheme and, because there was no change in operations incident to 
renewal of a medical waste permit, the project "fell squarely within the highlighted 
language of the Class 1 categorical exemption." Bloom, 26 Cal.App.4th 1307, 1312. The 
project involved only the continued operation of existing private facilities and mechanical 
equipment. The Court concluded, "We presume that thousands of permits are renewed 
each year for the ongoing operation of regulated facilities, and we discern no legislative 
or regulatory directive to make each such renewal an occasion to examine past CEQA 
compliance at every facility built in the last 24 years." Bloom, 26 Cal.App.4th 1307, 
1315. 

In Turlock Irrigation District v. lanker, 140 Cal.App.4th 104 7 (2006), the water 
districts and the trial court found that implementation of water conservation rules by the 
districts was exempt from CEQA and that no exception to that exemption applied. The 
town disagreed with both of those conclusions and contended that the implementation of 
water use rules does not fall under the Class 1 exemption for the "operation, repair, 
maintenance, ... or minor alteration of existing public ... structures, facilities, mechanical 
equipment or topographical features, involving negligible or no expansion of use .... " It 
also contended that if this exclusion were otherwise applicable, the current project was 
excepted from the exclusion because there was a reasonable possibility that the activity 
will have a significant effect on the envirorun:ent due to unusual circumstances and 
because the project may cause a substantial adverse change in the significance of a 
historical resource." 

The appellate court disagreed with the town and held that the water use rules 
"involve operation of an existing facility with only minor alteration of the facilities 
(installation of meter mechanisms on existing meter connectors) and the water rules do 
not permit expansion of previous use. (In fact, they seek reduction of individual use and 
limit growth of the system a5 a whole.)" Turlock,140 Cal.App.4th 1047, 1066. The 
appellate court also disagreed with the town's contention that there was a reasonable 
possibility that the activity will have a significant effect on the environment because the 
"unusual circumstances" that the town listed - ''the unusual relationship of the districts 
and the town concerning the water system ... [and] the evidence concerning sufficiency of 
the water supply for firefighting" - are not shown to be unusual. Turlock,140 
Cal.App.4th 1047, 1067. Finally, the court disagreed with the town's argument regarding 
historical resources. 

I:IR&a2\742401\BOS Submittal Re CEQA (9-16-13).doc 
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The court affirmed the trial court's decision and denied the town's CEQA appeal. 

In Santa Monica Chamber of Commerce v. City of Santa Monica, 101. 
Cal.App.4th 786 (2002), the appellate court found applicable the Class 1 exemption for a 
parking ordinance that allocated free, on-street parking to neighborhood residents who 
obtained a permit. The court held that the ordinance "involves the 'operation' of such 
existing facilities (in the sense that curbside parking is 'operated' by using parking 
permits, enforcement personnel and ticketing as a form of enforcing the· legislatively 
prescribed use), the 'minor alteration of existing public or private structures, facilities, 
mechanical equipment or topographical features' (i.e., the signage needed to identify 
particular curbside spots as permitted parking or not), and 'negligible or no expansion of 
use beyond that previously existing,' because no additional· parking spaces or structures 
are being added to the parking stock in the relevant area." Santa Monica, 101 
Cal.App.4th 786, 793. 

In Martin v. City and County of San Francisco, 135 Cal.App.4th 392 (2005), in 
this case, the appellate coUrt held that although a municipality has very broad statutory 
discretion to grant or deny a required building permit, that ·authority does not extend to 
imposing CEQA review upon an interior home project, even where the residence is listed 
as a city landmark and is located within an area registered as a state and a national 
historic district. What an owner plans to do to the private interior of his or her home does 
not implicate a significant adverse effect on the environment. 135 Cal.App.4th 392, 396. 

The court stated that the proposed modifications, being to the interior of an 
existing single-family residence and not perceptible to others, "lack the potential for 
causing a significant effect on the environment and are beyorid the reach of CEQA. For 
all intents and purposes, what was visible before will be no different than what will be 
visible if the modifications are completed. The modifications here in issue would 
constitute a substantial adverse change neither to the environment nor to a historical 
resource. In fact, environmentally speaking, it is no change at all." Martin, 135 
Cal.App.4th 392, 405. Thus, the court denied the CEQA appeal and concluded that 
CEQA review of a proposed interior building project was not required. 

Accordingly, case law indicates that the Courts will uphold Planning Commission 
:findings that projects fall within the Categorical Exemption for ongoing uses or existing 
facilities so long as there will be no significant changes to the operation of an existing 
facility. "Significant changes" cited by the Courts have included the disposal of an 
additional 3 .2 million additional tons of municipal waste in a landfill and the replacement 
of reactors, a cooling tower, storage tank, and compressor, installation of new pipelines 
arid pumps, and a substantial increase in the operation of an existing cogeneration plant 
and four boilers. In contrast, no increase is proposed in the operations of the 435 Potrero 
Internet servers. 

I:IR&a2\742401\BOS Submittal Re CEQA (9-16-13).doc 
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C. Bay Area Air Quality Management District Air Quality Regulations Govern 
the Back-Up Generator 

Although not relevant to the CEQA ·exemption, the Appellant raised a question 
about the back-up generator, and we will respond. The Building's back-up generator is 
regulated ·by Bay Area Air Quality Management District ("BAAQMD") and operates 
under Permit No. 21731, attached as Exhibit D. Back-up generators are ubiquitous . 
throughout the City, and indeed are required by the Building Code for many different 
types of structures, including public facilities, police stations, office buildings, hospitals, 
and any other building or use that relies on a continuous stream of power. Back-up 
generators are used only in the event of a power outage emergency, and then only during 
the period in which the power outage continues. Back-up generators are heavily 
regulated by the BAAQMD, which limits the use of back-up generators to 20 hours per 
year for reliability-related testing, and to mitigate conditions in the event of an 
emergency. Detailed records o_f the use of back-up generators are required to be 
maintained in a BAAQMD-approved log. These limitations are described in more detail 
in the attached BAAQMD permit. (Exhibit C). BAAQMD regulations are more 
stringent than any applicable City and _County regulations relative to air quality controls 
or generators. 

In summary, back-up genera,tors are not used except in the event of an emergency, 
and for testing purposes. The Building's back-up generator meets and exceeds all air 
quality regulations and restrictions, and its use is heavily restricted by its BAAQMD 
permit conditions. Any potential air emissions are regulated and mitigated in accordance 
with local law and conditions placed on the BAAQMD permit. 

D. Fixed Source Equipment <HVAC) is Regulated by the San Francisco Noise 
Control Ordinance 

The San Francisco Noise Control Ordinance limits noise levels that can be 
generated by stationary noise sources such as mechanical equipment. For commercial 
properties, Section 2909.B of the Police Code limits the noise that can be generated to no 
more than 8dBA above the ambient noise level at any point outside of the property. The 
Building's air cooled fans located on the roof will comply with the noise ordinance by 
utilizing mufflers and variable frequency drive fans and pumps, along with sound walls. 
Any failure to comply would result in the shutdown of the fans. 

Planning Commission Approval Motion No. 18921 adopted Condition of 
Approval No. 11 which provides that the "The premises shall be adequately sound 
proofed or insulated for noise and operated so that fixed source equipment noise shall not 
exceed the decibel levels specified in the San Francisco Noise Control Ordinance" 
(Exhibit A). Therefore, the Planning Commission has already restricted any potential 
noise to the maximum extent allowed by local law.· 

I:\R&a2174240!\BOS Submittal Re CEQA (9-16-13).doc 
6 

1720 



Honorable David Chiu, President 
Board of Supervisors 
September 16, 2013 

. Page 7 

E.. Conclusion 

The Building is a relatively small (10,000 square feet) office-type building that 
will house Internet servers. This modest office-type Building shares the block with 
commercial uses such as Sunny Auto Body, Potrero Test-Only Smog, One Day Pictures, 
and Dean Denelli's Garage Doors. (See photos and Zoning Map attached as Exhibit E). 
Nearly the entire block facing the Building is zoned PDR-1-G, which principally permits 
production, distribution and repair activities, and prohibits residential use in any form. 
The use of the Building has continued uninterrupted since May 2000, except for a 
turnover in operators and the period of marketing for same. The CEQA exemption for a 
pre-existing use has been extensively reviewed by the Planning Department, the Zoning 
Administrator, and the Planning Commission, who were wianimous in their conclusion 
that the CEQA Class·1 exemption applies in this case. Appellant;s disappointment at the 
City's policy decision to approve the pre-existing use for a new operator does not justify 
overturning the CEQA exemption. 

The Appellant has failed to establish any evidence that is contrary to the Planning 
Commission's findings pertaining to CEQA, or any evidence of an expansion of 
operations at the Building. Accordingly, we respectfully request that the appeal be 
denied. 

Thank you for your consideration. 

Very truly yours, 

Attachments: 

Exhibit A - Planning Commission Approval Resolution No. 18921 
Exhibit B - Zoning Adininistrator Determination of Legitimization 
Exhibit C - BAAQMD Permit No. 21731 
Exhibit D - Photos and Zoning Map 
Exhibit E - Letter of Endorsement 

7 
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Honorable David Chiu, President 
Board of Supervisors 
September 16, 2013 
Page 8 

cc: Supervisor Malia Cohen 
Supervisor Eric Mar 
Supervisor Mark Farrell 
Supervisor Katy Tang 
Supervisor London Breed 
Supervisor Jane Kim 
Supervisor Norman Yee 
Supervisor Scott Wiener 
Supervisor David Campos 
Supervisor John Avalos 
Angela Cavillo, Clerk of the Board of Supervisors 
Nannie Turrell, Environmental Planner 
Corey Teague, Neighborhood Planner 
Mica Ringel, Appellant 

(all with attachments) 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

Subject to: (Select only if applicable). 

D Affordable Housing (Sec. 415) D First Source Hiring (Admin. Code) 

D Child Care Requirement (Sec. 414) 

• Other(TIDF-Sec.411) 

D Jobs Housing linkage Program (Sec. 413) 

D Downtown Park Fee (Sec. 412) 

Planning Commission Motion No. 18921 

Date: 
Case No.: 
Project Address: 
Zoning: 

Block/Lot: 
Project Sponsor: 

Staff Contact: 

HEARING DATE: JULY 11, 2013 . 

July 3, 2013 
2013.00477 c . 
435-437 Potrero Avenue 
UMU (Urban Mixed Use) District 
58-X Height and BUlk District 
3974/022 
Industry Capital Internet Infrastructure, LLC 
1 Sansome Street, 15th Floor 
San Francisco, CA 94104 
Corey Teague - (415) 575-9081 
corev. teague@sfgov.org 

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDIDONAL USE 
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H), 
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES 
EXCHANGE ON 1HE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING 
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND .58-X HEIGHT AND BULK 
DISTRICT. 

PREAMBLE 

On April 18, 2013, David . Silverman, on behalf of Industry Capital Internet Infrastructure, LLC 
(hereinafter "Project Sponsor''); filed an application with· the Planning Department (hereinafter 
"Department") for Conditional Use Authorization under Planning Code Sections 179.l~ 227(r), 303, and 
303(h), ·to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of 
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X 
Height and Bulk Dis.trict. 

On July 11, 2013, the San Francisco Planning Commission (hereinafter "Commission") conducted a duly 
noticed public hearing af a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 

wwvi.sfplanning.org 
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Reception: 
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Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

The Project is exempt from the California Environmental Quality Act ("CEQA") as a Class 1 categorical 

exemption. 

The Commission has heard and considered the testimony presented to it at the public hearing and has 
further considered written materials and oral testimony presented on behalf of the applicant, Department 
staff, and other interested parties. · 

MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No. 
2013.0477C, subject to the conditions contained in "EXHIBIT A" of this motion, based on the following 

findings: 

FINDINGS 

Having reviewed the materials identified in the preamble above, and having heard all testimony and 
arguments, this Commission finds, concludes, and determines.as follows: 

1. · The above recitals are accurate and constitute findings of this Commission. 

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue 
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use) 
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square 
feet and contains an. approximately 10,poo square foot, two-story building that was built in 1950 
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently 
d.b.a. Astound Networks). 

3. Surrounding Properties and Neighborhood. The project site is located in an area where the 
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of 
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a 
mix of land uses. The subject property is located in a cluster of UMU zoning that also borders 
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a ,gas station, art 
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential 
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero 
Shopping Center, and the Scika Gakkai International of America Buddhist Center. 

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to 
occupy the entire building of approximately 10,000 square feet through the Eastern 
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed 
except for some additional screening for the existing rooftop mechanical equipment. In contrast 
to larger ISEs, this project's small scale, local ownership, and central location will allow it to 
provide services to smaller users and businesses within the Qty. 

5. Public Comment. When the case report was issued on June 3, 2013, the Department had not 
received any comments from the public explicitly supporting or opposing the project. However, 
several neighbors did express concerns about specific aspects of the project that were generally 

related to the operation of the backup generator. These concerns were based on their experiences 

Sll.~ff\ANCISCO 
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Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

from previous operators of the building. Additionally, one neighbor on the subject block clarified 
that they are in fact opposed to the project. In resporn,;e to these concerns, the current Project 
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st. 

On July 1Qth and 11th, the Department received new emails of opposition from two neighbors on 
the subject block, one email of opposition from a resident living approximately 4 blocks away, 
and one email of opposition from a resident who didn't identify their address. The primary 
concerns in those emails stern from the potential noise, vibrations, and discharge from the backup 
generator in the building. 

6. Planning Code Compliance: The Commission finds that the Project is consistent with the . 

relevant provisions of the Planning Code in the following manner: 

A. Legitimization. Planning C~de Section 179.1 established a time-limited progran1 wherein 
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit 
of required permits may seek those permits. Uses that could be "legitimized" under this 
Section are those uses which, under the current provisions of this Code.and without this 
Section, could not otherwise seek the required pemrits. 

T1ie proposed Internet Services Exchange (!SE) originally occupied the subject building in 2000. The 
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use 
Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this 
project stating that the approximately 10,000 gross square feet of Internet Services Exchange 
occupying the entire existing building is eligible to be approved as a legal nanconfonning use pursuant 
to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization 
under the provisions of the properties former M-1 zmiing. 

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when 
reviewing applications for Conditional Use approval. On balance, the project does comply with 
said criteria in that 

· A. The proposed new uses. and building, at the size and intensity contemplated and at the 
proposed location, will provide a development that is necessary or desirable, and compatible 
with, the neighborhood or the community. 

The proposed Internet Services Exchange ha.~· already existed at the site for more than ten years 
without any reported complaints from surrounding businesses or residents. The low-intensity nature 
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use 
su1101mdings. Additionally, the use provides a locally-owned, small-scale option for small businesses 

within the City far data and information storage. 

B. The proposed project will not be detrimental to the health, safety, convenience or general 
welfare of persons residing or working in the vicinity. There are no features of the project 
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CASE NO. 2013.0477 C 
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that could be detrimental to the health, safety or convenience of those residing or working 
the area, in that 

L Nature of proposed site, including its size and shape, and the proposed size, shape and 
arrangement of structures; 

The existing building is two stories and approximately 30 feet high. It was originally built in 1950 

and is representative of the size and scale of buildings in the area. The project would not enlarge or 
reduce the size of the building. 

ii. The accessibility and traffic patterns for persons and vehicles, the. type and volume of 
such traffic, and the adequacy of proposed off-stre.et parking and loading; 

The nature of the project is such that very little traffic will be generated because it is not a typical 
commercial use where cu.~tomers come to the place of business to receive a service or purchase a 
good. Additionally, only two to four workers will be present at a time. Therefore, the project will 
not create issues for traffic or parking.· 

iii. The safeguards afforded to prevent noxious or offensive emissions such as noise, glare, 
dust and odor; 

The existing HV AC equipment consists of seven fan units that wz1l comply with the Scm Francisco 
Noise Ordinance the equipment and does not emit a1iy dust or odors. The backup generator will 
only be usedfor.testing and in emergencies lilce power outa¥es. 

iv. Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces, 
parking and· loading areas, service areas, lighting and signs; 

The existing building covers the entire site and incluP.es no open space or landscaped areas. All 
lighting and signing will meet Planning Code requirements. 

C. That the use as proposed will comply with the applicable provisions of the Planning Code 
and will not adversely affect the General Plan. 

The Project complies with all relevant requirements and standards of the Planning Code and is 
consistent with objectives tmd policies of the General Plan as detailed below. 

D. That the use as ·proposed would provide development that is in conformity with the purpose 
of the applicable Neighborhood Commercial District 

The project is not located within a Neighborhood Commercial District. 

.SIJI ff\ANCISCO 
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Motion No.18921 
July 11, 2013. 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to 

consider when reviewing applications for Conditional Use Approval cif Internet Services 
Exchanges. On balance, the project does comply with said criteria in that: 

.$;..N fRANCISCO 

a. The intensity of the use at this location and in the surrounding neighborhood is not such 
that allowing the use vvi.ll likely foreclose the location of other needed neighborhood
serving uses in the area; 

The use has a low intensity and has existed in the building for more than ten years with no. known 
negative impacts. Additionally, the existing building is not currently designed to easily 
accommodate .a more active commercial use, and therefore is suitable for an Internet Services 

Exchange. 

b. The building in which the use is located is designed in discrete elements, which respect 
the scale of development in adjacent blocks, particularly any existing residential uses; 

T1t.e existing building is two stories and approximately 30 feet high. It was originally built in 1950 
and is representative of the size and scale of buildings in the area. The project would not enlarge or 
reduce the size of tlie building. 

c. Rooftop equipment on the building in w~ch the use is located is screened appropriately; 

The project is required to provide adequate screening of rooftop equipment pursuant to Planning 
Code Section 141 and Condition of Approval No. 6 in this motion. 

d. The back-up power system for the proposed use will comply with all applicable federal 
state, regional and local airpollution controls; 

The existing backup generator complies with all relevant controls and is pennitted by the Bery · 
Area Air Quality Management District (Permit No. 21731). 

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San 
Francisco Noise Control Ordinance; 

A con.~ultant is currently conducting a noise analysis for this building. The building's rooftop 
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 
levels pennitted for commenial and industrial buildings (no more than eight dBA above tlie local 
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section 

2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval 
No. 11 of this motion. 
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f. The building is designed to minimize energy consumption, such as through the use of 
energy-efficient technology, including without limitation, heating, ventilating and air 
conditioning systems, lighting controls, natural ventilation and recapturing waste heat, 
and as such commercially available technology evolves; 

The existing equipment at the site is fully operable. However, the project will also use the 
following energy saving techniques to reduce the total power consumption <?f the building: 

1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current 
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency. 

2) Cold isle containment, which can reduce the power associated with mechanical cooling by 
25 to 30 percent. 

3) Air-side economization, which can reduce the cooling powel' consumption by an 
estimated 50 to 60 percent. 

g. The project sponsor has examined the feasibility of supplying and, to the extent feasible, 
will supply. all or a portion of the building's power needs through on-site power 
generation, such as through the use of fuel cells or co-generation; 

The project sponsor studied the feasibility of using on-site Co-generation and fuel cells. However, 
due to the limited lot size, such power generation is not possible. 

h. The project sponsor shall have submitted design capacity and projected power use of the 
building as part of the conditional use application; 

The building is served by PG&E with a 1.0 mega volt ampere ("MVA") dedicated underground 
feed transjonner that is located inside the building .. T11is translates into a serviced capacity of 
appmximately BOOkW of power per lwur. Using a vacancy factor estimate of 7.5 percent, the 
projected maximum annual energy use is 6;500,000 1'.'111/h per year, or 540,000kWh per month. 

The following table provides projected monthly energy use per year as the building is leased up 
over time: 

2013 2014 2015 2016 
36,000 216,000 360,000 540,000 

9. General Plan Compliance. The Project is, on balance, consistent with the following Objectives 
and Policies of the General Plan: 

COMMERCE AND INDUSTRY 

Objectives and Policies 

OBJECTIVE 1: 

SAN ff\Al>ICISCO 
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435-437 Potrero Avenue 

MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE 
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT. 

Policy 1.1: 
Encourage development which provides substantial net benefits and minimizes undesirable 
consequences. Discourage development that has substantial undesirable consequences that 
cannot be mitigated. 

T1ie project will provided a much needed support service for other businesses within the City without 

producing undesirable consequences. 

OBJECTIVE 3: 
PROVIDE EXP ANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS, 
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. 

Policy 3.4: 
Assist newly emerging economic activities. 

OBJECTIVE 4: 
IMPROVE TIIE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE 
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. 

Policy 4.1: 
Maintain and enhance a favorable business climate in the city. 

Policy4.2; 
Promote and attract those economic activities with potential benefit to the City. 

The project will provided a much needed support seruice for other businesses to locate and grow within the 

City, especially businesses with technological support needs. 

10. Planning Code Section 10Ll(b) establishes eight priority-planning policies and requires review 
of permits for consistency with said policies. On balance, the project does comply with said 

policies in that: 

A. That existing neighborhood-serving retail uses be preserved and enhanced and future 
opportunities for resident employment in and ownership of such businesses be enhanced. 

The proposal will 1wt remove or otherwise impact arry existing neighborhood-serving retail uses in the 

area. 

B. That existing housing and neighborhood character be conserved and protected in order to 
preserve the cultural and economic diversity of our nE?ighborhoods. 
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The proposed use has existed within the subject building since 2000 (including periods 4 vacancy). 
Continuing the use at this location will not impact existing housing or neighborhood character. 

C That the Oty's supply of affordable housing be preserved and enhanced, 

No housing is created or removed as part of this project. 

D. That commuter traffic not impede MUNI transit service or overburden our streets or 
neighborhood parking. 

The nature of the project. is such that very little traffic will be generated because it is not a typical 
commercial use where customers come to the place of business to receive a service or purchase a good. 
Additionally, only two to four workel"s ·will be present at a time. Thcrrefore, the project will not create 
issues for traffic, parking, or MUNI. 

E. That a diverse economic base be maintained by protecting our industrial and service sectors 
from displacement due to commercial office development, and that future opportunities for 
resident employment and ownership in these sectors be enhanced. 

The Project wi1l not displace any service or industry establishment, but will instead preserve and 
industrial sel"vice that has existed at this site since 2000. 

F. That the City achieve the greatest possible preparedness to protect against injury and loss of 
life in an earthquake. 

The project includes no significant changes to the existing building. 

G. That landmarks and historic buildings be preserved. 

The subject building was detennined ta not be a historic resource by the Showplace Square/Northeast 
Mission Histol"ic Survey. 

H. That our parks and open space and their access to sunlight and vistas be protected from 
development. 

The project will have no impact an existing parks and open spaces. 

11. The Project is consistent with and would promote the general and specific purposes of the Code 
provided under Section 101.l{b) in that, as designed, the Project w~uld contribute to the character 
and stability of the neighborhood and would constitute a beneficial development. 

12. The Commission hereby finds that approval of the Conditional Use authorization would promote 
the health, safety and welfare of the City. 
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DECISION 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

That based upon the Record, the submissions by the Applicant, the staff of the Department and other 

interested parties, the oral testimony presented to. this Commission at ·the public hearings, and all other 
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use 

Application No. 2013.0477C subject to the following conditions attached hereto as "EXHIBIT A" in 

general conformance with plans on file, dated May 30, 2013, and stamped "EXHIBIT B", which is 

incorporated herein by reference as though fully set forth .. 

APPEAL AND EFFECTIVE. DATE OF MOTION: Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 
18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 

Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244,·1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013. 

Jonas P. Ionin 
Acting Commission Secretary 

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu 

NAYS: Commissioner Sugaya 

ABSENT: Commissioner Hillis 

ADOPTED: July 11, 2013 
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AUTHORIZATION 

EXHIBIT A 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

Tilis authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet 
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437 

Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and 
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans, 
dated May 30, 2013, and stamped "EXHIBIT B" included in the docket for Case No. 2013.0477C and 
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under 
Motion No. 18921. Tilis authorization and the conditions contained herein nm with the property and not 
with a particular Project Sponsor, business, or operator. 

RECORDATION OF CONDITIONS OF APPROVAL 

Prior to the issuance_ of the building permit or commencement of use for the Project the Zoning 
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder 
of the City and County of San Francisco for the subject property. This Notice shall state that the project is 
subject to the conditions of approval contained herein and reviewed and approved by the Planning 
Commission on July 11, 2013 under Motion No 18921. 

PRINTING OF CONDITIONS OF APPROVAL ON PLANS 

The conditions of approval tmder the 'Exhibit A' of this Planning Commission Motion No. 18921 shall be 
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit 
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional 
Use authorization and any subsequent amendments or modifications. 

SEVERABILITY 

The Project shall comply with all applicable Gty codes and requirements. If any clause, sentence, section 
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not 
affect or impair other remaining clauses, sen~ences, or sections of these conditions. Tilis decision conveys. 
no right to construct, or to receive a building pem1il "Project Sponsor" shall include any subsequent 
responsible party. 

CHANGES AND MODIFICATIONS 

Changes to the approved plans may be approved administratively by the Zoning Administrator. 
Significant changes and modifications of conditions shall require Planning Com:i:nission approval of a 
new Conditional Use authorization. 
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Conditions of Approval, Compliance, Monitoring, and Reporting 
PERFORMANCE 

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years 
from the effective date of the Motion. The Department of Building Inspection shall have issued a 
Building Permit or Site Permit to construct the project and/or commence the approved use within 
this three-year period. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sf-planning.org. 

2. Expiration and Renewal. _Should a Building or Site Permit be sought after the three (3) year 
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an 
application for an amendment to the original Authorization or a new application for 
Authorization. Should the project sponsor .decline to so file, and decline to withd~aw the permit 
application, the Commission shall conduct a public hearing in order to consider the revocation of 
the Authorization. Should the Commission not revoke the Authorization following the closure of 
the public hearing, the Commission shall determine the extension of time for the continued 
validity of the Authorization. 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

unvw.sf-planning.org. 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence 
within the tirneframe required by the Department of Building Inspection and be continued 
diligently to completion. Failure to do so shall be grounds for: the Commission to consider 
revoking the approval if more than three (3) years have passed since this Authorization was 
approved. 
For infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

·www.~f-planning.org. 

4. Extension. All time limits in the preceding three paragraphs may be extended at the discretion of 
the Zoning Administrator where implementation of the project is delayed by a public agency, an 
appeal or a legal challenge and only by the length of time for which such public agency, appeal or 
challenge has caused delay . 

. For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

·www.sf-planning.org. 

5. Conformity with Current Law. No application for Building Permit, Site· Permit, or other 
entitlement shall be approved unless it complies with all applicable provisions of Oty Codes in 
effect at the time of such approval. For information about compliance, contact Code Enforcement, 

Planning Department at 415-575-6863, wunv.~f-plcmning.org. 

DESIGN-COMPLIANCE AT PLAN STAGE 

6. Rooftop Mechanical Equipment. Pursuant to Plarming Code 141, the Project Sponsor shall 
submit a roof plan to the Planning Department prior to Planning approval of the building permit 
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required 
to be screened so as not to be visible from any point at or below the roof level of the subj~ct 
building. 
For information about compliance, contact the Case Planner, Planning Department at 415-558-6378, 

www.sf-planning.org. 

PROVISIONS 

7. Transit Impact Development Fee. Pursuant to Planning Code Section 411 (fom1erly Chapter 38 
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee 
(TIDF) as required by and based on drawings submitted with the Building Pem1it Application. 
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide 
the Planning Director with certification that the fee has been paid. 
For information about compliance, contact the Case Planner, Planning Department at 415-558-6378, 

w·ww.~f-planning.or[f. 

MONITORING 

8. Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall 
submit to the Planning Department on an annual basis power use statements for the previous 
twelve-month period as provided by all suppliers of utilities and shall submit a written annual 
report to the Department of Environment and the Planning Department which shall state: (a) the 
annual energy consumption and .fuel consumption of all tenants and occupants of the Internet 
Services Exchange; (b) the number of all diesel generators located at the site and the hours of 
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in 
compliance v.'ith all applicable local, regional, state and federal permits, regulations and laws; 
and (d) such other information as the Planning Commission may require. · 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sf-planning.org. . 

9. Enforcement. Violation of any of the Planning Department conditions of approval contained in 
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject 
to ·the enforcement procedures and administrative penalties set forth under Planning Code 
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to 
other city departments and agencies for ;;i.ppropriate enforcement action under their jurisdiction. 
For infiJrmation about compliance, contact Code Enforcement, Planning Department at. 415-575-6863, 

unvw.~f-planning.arg. 

10. Revocation due to Violation of Conditions. Should implementation of this Project result in 
complaints from interested property ov.>ners, residents, or commercial les~es which are not 
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the 
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning 
Adn1inistrator shall refer such complaints to the Commission, after which it may hold a public 
hearing on the matter to consider revocation of this authorization. 
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For injonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.~fplanning.org. 

OPERATION 

11. Noise Control. The premises shall be adequately soundproofed or insulated for noise and 
operated so that fixed-source equipment noise· shall not exceed the decibel levels specified in the 
San Francisco Noise Control Ordinance. 
For infonnation about compliance with the fixed mechanical objects such as rooftop air conditioning, 
restaurant ventz1ation systems, and motors and compressors with acceptable noise levels, contact the 
Environmental Health Section, Department of Public Health at ( 415) 252-3800, W'WW.~fdph.arg. 

12. Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the 
building and on the roof through repair, retrofit, or replac~ent of the equipment. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
ww1:c>.sf-planning.org. 

13. Backup Generator Operation. The Project Sponsor shall attempt to reduce the emission5 of the 
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org. 

14. Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building 
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance 
vvith the Department of Public Works Streets and Sidewalk Maintenance Standards. 
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public 
Works, 415-695-2017, http://sfdpw.org. 

15. Community Liaison. Prior to issuance of a building permit to construct the prpject and 
implement the approved use, the Project Sponsor shall appoint a community liaison officer to 
deal with the issues of concern to owners and occupants of nearby properties. The Project 

·Sponsor shall provide the . Zoning Administrator with written notice of the name, business 
address, and telephone number of the community liaison. Should the contact information change, 

the Zoning Administrator shall be made aware of such change. The ~onununity liaison shall 
report to the Zoning Administrator what issues, if any, are of concern to the community and what 
issues have not been resolved by the Project Sponsor. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.ef--planning.org. 

16. Six-Month Report. The Project Sponsor shall report back to the Planning Commission 
approximately six months after occupancy of the building. The report shall focus on the 
operation of the bUi.lding during that time, especially regarding the generation of noise and 

emissions from the backup generator and other equipment. 
Fot infonnation about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
·w-..inv.~f-.planning.org. 
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David Silverman 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mica, 

Teague, Corey [corey.teague@sfgov.org] 
Tuesday, July 16, 2013 3:57 PM 
Mica · 
Darius Contractor; Dean Dinelli; Sanchez, Scott; David Silverman 
RE: Notice of Intent to File an Appeal: 435-437 Potrero Av. 
18921.pdf 

The final Motion No. 18921 for this case is attached. Please let me. know if you have any questions. 

Corey A. Teague, AICP, LEED AP 

City Planner 

1650 Mission Street, Suite 400 

San Francisco, CA 94103 

corey.teague@sfgov.org · 

(415}575-9081(phone} 

(415} 558_-6409 (fa~} 

From: Teague, Corey 
Sent: Friday, July 12, 2013 3:34 PM 
To: 'Mica' 

---· ---·--·-·· 

Cc: Darius Contractor; Dean Dinelli; Sanchez, Scott; David Silverman (dsilvennan@reubenlaw.com) 
Subject: RE: Notice of Intent to File an Appeal: 435-437 Potrero Av. 

Mica, 

I have to work with the Zoning Administrator to finalize the wording for the additional conditions of approval that were 

added by the Commissioners yesterday before the motion can be finalized. He is out of the office today, so that will 

happen sometime early next week. Once it is finalized I will send you a copy. 

You may already be aware, but here is the link to Board of Supervisors information on Conditional Use appeals: 

http://www.sfbos.org/Modules/ShowDocument.aspx?documentid=28246 

Corey A. Teague, AICP, LEED AP 
City Planner 

1650 Mission Street, Suite 400 

San Francisco, CA 94103 

corey.teague@sfgov.org 

(415) 575-9081 (phone} 

(415} 558-6409 (fax} 

From: Mica [mailto:supermica@qmail~com] 
Sent: Friday, July 12, 2013 2:41 PM 
To: Teague, Corey 

1 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

Letter of Legitimization 
! ·---· ·--'·--:---:-:.·----· .... 
.. 

June4,2013 

David Silverman 

Reuben, Junius & Rose LLP 
1 Bush Street, Suite 60fl 

San Francisco, CA 94104 

Site Addres.s: . 

Assessor's Block/Lot 

Zoning District 
Staff Contact 

Dear :Mr. Silverman: 

: ~~ j 

1: ~-; .. 
~ 

i : 1t.~==·· -

.. ~-; 

~· ·------ _j 

435-437 Potrero Avenue 

3974/022 

UMU 
Corey Teague, (415) 575-9081 or corey.teague@sfgov.org 

1hls letter i.s in response to your request for a Letter of Legitimization per Planning Section F9.1 

regarding the property at 435-437 Potrero A venue. This parcel is located in the UMU Zoning District and 

a 58-X Heigh~ and B_ulk District. The request is to legitimize the existing "Internet Services Exchange" use 

on the erifuety _of both floors in· the existing two-story building totaling approximately 10,000 gross 

. square feei:. 

Procedural Background 

The Department received the request for legitimization of office space_ at 435-437 Potrero Avenue on 

October 15, 2012. Staff reviewed the request and associated materials ·and. the Zoning Administrator 

issued a 30-~ay public notice o~ the intent to issue the Letter of Legitirnization_on April 15,·2013. The 
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300 

feet _of the .subj~ property, 2) all current tenahts of the subject property, and 3) all individuals and 

neighborhood associations that had requested to receive such riotice. Additionally, notice was posted on 

the site during the notification period. The notification period expired on May 15, 2013. 

Eligibility 

The land use proposed for legitimization is deemed eligible if it meets the following criteria: 

i. The land·use existed as of the date of the application; 

. Lease documents, business tax documents, buil.ding permits, uh1ities bill.s, and insurance documents 
indicate that the entirety of the subject building has been used as an "Internet Services Exchange" (d..b.a. 
RCN Telecom Seroices and Astound) since approximately May 30, 2000. · 

www .sfpl~nning.org 
1739 
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Suite400 
San Francisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558.6409 
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415.558.6377 



David Silvetman 

Reuben, Junius & Rose LLP 

, 1 Bush Street, Suite 600 

San Francisco, CA 94104 

June 4, 2013 

Land Use Legitimization Letter 
435-437 Potrero A venue 

documented oi:i. the submitted plans on file with this request, prior to the approval of a s~te or building 

permit establishing such Internet Services Exchange. This determination is not a project approval, or in 
any way a substitute for the Building Permit Application for the change of use to Internet Services 

.· Exchang~. 

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be 

approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the 
relevant impact fees outlined in Section 179.l(g), _and elsewhere in the Municipal Code, shall be assessed 

as part of the ~uilding Permit Application. 

APPEAL: If you bel~eve this determination represents an error in interpretation of the Planning. Code or 
abuse in discretion by the Zoning Administrator, an appeal may be filed with the. B.oard of App~als 
within IS days of the date of the Letter of Legitimization. For information regarding the appeals .process, 

please cc,mtact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415) · 

575-6880. 

Sincerely, 

Zoning Administrator 

cc: Corey Teague, Planner 

Philip Blix, Property Owner 
William Spencer 
Planning Commissioners 
All Parties on the Notification Request List / 

/:Current Planning\SE Team\ EASTERN NEIGHBORHOODS\EN Legitimization\435 Potrero Ave\Drafl LoLdoc 

SAN FRANCISCO 
PLANNING DEPARTMENT 
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IS.AV AREA AIR QUALITY 
MANAGEMENT DISTRRCT 
939 ELLIS STREET 
SAN FRANCISCO, CALIFORNIA 94109 
(415) 771-6000 

Plant# 21731 Page: 1 

B4083 

MIT 
TO OPERATE 
Expires: MAR 1, 2014 

This document does not permit the holder to violate any District regulation or other law. 

Arman Khalili 
ICDC LLC 
One Sansome St, 15th floor 
San Francisco, CA 94104 

Location: 437 Potrero Street 
San Francisco, _CA 94110 

. . ~ . : : ·. - .... 

S# DESCRIPTION [Schedule] PAID 
------------------------------------~-----~-------------------

1 Standby Diesel engine, 519 hp, Caterpillar S/N 4ZRD68BO 
Generator · ·· :_·._,,·,_-.''~( · [B,1096 days] 

Emissions at: Pl Stack 

559 

.. 

---------------------------------------------------------------------------. : . ": . -.. 

1 Permit Source, 0 Exempt Sources 
:· -~ . ·.. . 

*** See attached Permit Conditions *** 
. : .·· .. 

The operating parameters described above are based on information supplied by permit holder and may differ from the limits I 
set forth in the attached conditions of the Permit to Operate. The limits of .o¥eration in the permit conditions are not to 
be exceeded. Exceeding these limits is considered a violation of District regu ations subject to enforcement action . 

. , _ _. .-·.·:· .. >·:.:_·.:·::_:·.-:-.:<\.'·'-:· ·. .Ii 
. ·. . •. . . : . . ~ .. : . ·• .. 

........... - ... .,.. ... -. . . ....... ·- .... ·' .. .. ... .. . .. .. . .. -.. 

. .. , .. :·· . ~. ·-: 
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B4083 
BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT p RMIT .939 ELLIS STREET 
SAN FRANCISCO, CALIFORNIA 94109 

(4i5j 771-6000 TO OPERATE 
Plant# 21731 Page: 2 Expires: MAR 1, 2014 

This document does not permit the holder to violate any District regulation or other law. 

*** PERMIT CONDITIONS *** 
========:===============================:=~::=~.~======================-

COND# 22820 applies to S# 1 : · .. 

1. 

2. 

·::· .:. : .. 
The owner/operator shall r,i.ot:: .exceed 20 hours per year 
per engine for reliabil.~ty-r~la,ted.testj.ng. 

Basis: Title 17 ~ Calif9r:Qi?L. _Cqc;l~ .C?f.}~.e~lat~ons, section 
93115, ATCM for Station_a,ry .·C::I.)~:;\lg:i,µ~sJ .:: . .",·,- .:;'· -

The owner/operator s~~i{~~~~~·~:~'.·'.··~~~~·,~:~~~ency standby 
engine only for the fo~l9~~µg purpos~s: to mitigate 
emergency conditions, fo+ emiSE?ion .testi.ng to · 
demonstrate compliance -.wi:th ,~ .. Dii;;t.r.;i.c;t, State or Federal 
emission limit, or for re.li.ab.il:i,ty-related activities 
(maintenance and other testing, ·but excluding emission 
testing). Operating while.iilitigat.l,.ng ~mergency 
conditions or while emissi,o;q ;t.es.t.l,.:pg to show compliance 
with District, State or.Federal emission limits is not 
limited. .···:; .,, :.-... .::.:»°.'/.; .: . .,-:,· 

[Basis: Title 17, California Code of Regulations, 
section 93115, ATCM for.Statiq~~:ry ~I Engi~esJ 

3. · The owner/operator sha~~-. :~;~~:~~~":.'.~~~~. e~ergency standby 
engine only when a non-resettable totalizing meter· (with 
a minimum display cap~i).ity .of .9.,999 hours) that 
measures the hours of :9P~?:°C?-~ion f o;r the engine is 
installed, operated and.properly ~~intained. 

[Basis: Title 17, California CQ~~.ofRegulations, section 
93115, ATCM for Stationary. c+ ,E:r;igiri.e.s] . 

4. Records: The owner/o~:~~~~~ ·.~h~~·t'~~~~·~ain the following 
monthly records in a District-approved log for at least 
36 months from the date of entry (60 months if the 
facility has been issued a Title V Major Facility Review 
Permit or a Synthetic Minor Operating Permit) • Log 
entries shall be retained on-site, either at a central 
location·or at the engine's location, and made 
immediately available to the District staff upon 
request. 
a. Hours of operation for reliability-related 

activities (maintenance and testing) . 
b. Hours of operation for emission testing to show 

compliance with emission li~ts. 
c. Hours of operation (emergency). 
d. For each emergency, the nature of the emergency 

condition. 
e. Fuel usage for each engine(s). 
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BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT 
939 ELLIS STREET 
SAN FRANCISCO, CALIFORNIA 94109 
{415) 771·6000 

Plant# 21731 Page: 3 

This document does not permit the holder to violate any District regulation or other law. 

*** PERMIT CONDITIONS *** 

[Basis: ·Title 17, California Code of Regulations, 
section 93115, ATCM for Stat.ionacy CI Engines] 

. · .... : ... :· ·. .: ' : . : ~ .· : 

5 . At School . and Near-School .. Qpera.tiori: · ·· 
If the emergency. standby .. !?r;i.g~.Q.e .. :iEI. ;l9pa:1;:eq. on school 

. grounds or within soo fee.~ ;:(;>f .;~y .scJ::l~<?l grounds, the 
following requirements siic:i.lJ~ . 13.PP.l.Y : ... ;· _:.:. · .. :. ·: 

The owner/operator shall ~~~ ·.-~;~;~·~·~'··~~~h, stationary 
emergency standby diesel-fuel~d epgine for non-emergency 
use, including maintenanc~ and t~$~ing, during the 
following periods: · ' : :·::. ·; ·.:-::/·:':':-': ·.· · · 
a. Whenever .there is a school sp9µsored activity (ifthe 

engine is located on school grounds) 
b. Between 7:30 a.m. and 3:30 ,p.~-. on days when school 

is in session. .' ·'- · 
..... . . 

11 School 11 or lf$chool Group~" means any public or private 
school used for the purposes. pf .-the ,equcation of more 
than 12 children in kindergarten or ap.y of grades 1 to 
12, inclusive, but does no~·incluqe any private school 
in which education is primarily 9onducted in a private 
home (s}. "School" or "Sc:;:hoo:;J. .. ~r.'?l,l!lds" includes any 
building or structure, playground, athletic field, or 
other areas of school prope~tY ~~~ .~o~s not include 
unimproved school prope;r;ty ... : .:·:.·: .. :;.:: ·,.:-; 

· .. ": · . . ~: . . . · .. ·.:. . : : : .... : . 
(Basis: Title 17, California Code of Regulations, 
section 93115, ATCM for Stationary CI Engines] 

--------------------------- END OF CONDITIONS 
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Bay Area Air Quality 
Management District 

** SOURCE EMISSIONS ** PLANT #21731 
Mar 14, 2013 

-------------------------------------------------------------------------------
Annual Average lbs/day 

S# Source Description PART ORG NOx 802 co 
------ -----------

1 Generator .08 .02 

TOTALS .08 .02 

Page 4 
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SAN FMNCISCO 
PL.ANNING DEPARTMENT 

Site Photo 
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Conditional Use Hearing 
Case Number 2013.0447C 
Internet Services Exchange 
435-437 Potrero Avenue 
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PLANNING DEPARTMENT 

Aerial Photo 

1748' 

Conditional Use Hearing 
Case Number 2013.0447C 
Internet Services Exchange 
435-437 Potrero Avenue . 
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r~:~:- fastmetrics'·-· 
Page 1 of 1 

To whom it may concern: 

Fastmetrics and its customers are plea.Sed to learn of the new proposed datacenter at 43 5 Potrero Ave, 
San Francisco, CA. This new datacenter will greatly enhance the entrepreneurial options in San 
Francisco and address the requirement for many Startups of low cost high capacity facility. Industry 
Capital has put tougher a first rate team, with many years of experience running data centers, and we 
expect the center to be of great 8uccess and benefit to the City business Community. 

Andreas Glocker 
CEO 
Fastmetrics, Inc. 
415~778-5100 
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Memo 

SAN FRANCISCO . ~:~ .. rtECEIYEO 

PLANNING DEPARTME~T,"1°fp·s .. ~f'.f~}~!: .. ~.:<~· l@i§ef1c•J 

DATE: 

TO: 

FROM: 

RE: 

Ml l /: C:or· v 

Notice of ·Electronic Transmiffiir~Ak'-------····- .. 

Planning Department Response to the 
Appeal of Categorical Exemption for 

435 - 437 Potrero Avenue 

September 16, 2013 

Angela Calvillo, Clerk of the Board of Supervisors. 

Sarah B. Jones, Environmental Review Officer - ( 415) 575-9034 
Corey Teague, Case Planner - Planning Department (415) 575-9081 

BOS File No. 13-0805 [Planning/Building Case No. 2013.0477C] 
Appeal of Categorical Exemption for 1653 Grant Avenue 

HEARING DA TE: September 24, 2013 

1650 Mission St 
Suite 400 
San Francisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558,.6409 

Planning 
lnfonnation: 
415.558.6377 

In compliance with San Francisco's AdrrUnistrative Code Section 8.12.5 "Electronic Distribution 
of Multi-Page Documents," the Planning Department has submitted a multi-page response to the 
Appeal of Categorical Exemption for 435-437 Pofrero Avenue [BF 13-0802] in digital format. Hard 
copies of this response have been provided to the Clerk of the Board for distribution to the· 
appellants and project sponsor by the Clerk of the Board. A hard copy of this response is 
available from the Clerk of the Board. Additional hard copies may be requested by contacting the 
Corey Teague of the Planning Department at 415-575-9081. 
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SAN FRANCISCO 
PLANNING DEPARTM.ENT 

DATE: 
TO: 
FROM: 

RE: 

HEARING DATE: 
ATTACHMENTS: 

C~tegorical Exemption Appeal 

435 - 437 Potrero Avenue 

September 16, 2013 
Angela Calvillo, Clerk of the Board of Supervisors 
Sarah B. Jones, Environmental Review Officer- (415) 558-9048 
Nannie Turrell, Senior Environmental Planner - ( 415) 575-9047 

- BOS File No. 13-0805 [Planning/Building Case No. 2013.0477C] 
Appeal of Categorical Exemption for 435-437 Potrero Avenue 
September 24, 2013 
A. Plcinning Commission Motion No. 18921 
B. Appeal Letter 

PROJECT SPONSOR: David Silverman, Reuben, Junius & Rose, LLP on behalf of Industry Capital 
Internet Infrastructure, LLC 

APPELLANT: Mica L. Ringel 

INTRODUCTION 

This memorandum and the attached documents are a response to the letter of appeal to the Board of 
Supervisors (the "Board") regarding the Planning Department's (the "Department") issuance of a 
Categorical Exemption under the California Environmental Quality Act ("CEQA Determination") for a 
project at 435-437 Potrero Avenue (the "Project''). 

The Department, pursuant to Title 14 of the California Code of Regulations §§15QOO et seq. (CEQA 
Guidelines}, issued a Categorical Exemption for 435-437 Potreto Avenue on July 3, 2013 finding that the 
proposed project is exempt from the California Environmental, Quality Act (CEQA) as a Class 1 
categorical exemption under CEQA Guidelines Section 15301. 

1650 Mission st 
Suite 400 
San Francisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558.6409 

Planning 
Information: 
415.558.6377 

The decision before the Board is whether to uphold the Department's decision to issue a categorical 
ex~mption and deny the appeal, or to overturn the Department's decision to issue a categorical· 
exemption and return the project to the Department staff for additional environmental review . 

. SITE DESCRIPTION & PRESENT USE 

The project site is fo~ated on the ea.st side of Potrero A venue between 17th and Mariposa streets. The 
irregularly shaped parcel is nearly 5,000 square feet in area anq contains an approximately 10,000 square 
foot, two-story structure built in 1950. The building was occupied as an Internet Services Exchange (!SE) 
from 2000 to 2010 (most recently d.b.a. Astound Networks).· The property is located within the UMU 
(Urban Mixed Use) District with a 58:.X height and bulk district 

Memo 
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BOS Categorical Exemption Appeal 
Hearing Date: September 24, 2013 

CASE No. 2013.0477E 
435-437 Potrero Avenue 

The project site is located in an area where the :eommercial nature of Shovyplace Square and lower Potrero 
begins to transition towards a mix of uses, including residential. It is surrounded by a mix of building 
types and si~es, and land uses. The subject property. is located in a cluster of tJMu zoning that also 
borders RH-2 (along Utah Street) and PDG-1-G. Land uses on the subject block include a gas station, art 
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential development 
(480 Potrero Avenue). Nearby landmarks include Franklin Square, the Potrero Shopping Center, and the 
Soka Gakkai International of America Buddhist Center. 

PROJECT DESCRIPTION 

The proposed project would establish an InternetServices Exchange (ISE) to occupy the entire building of 
approximately 10,000 sq. ft. through the Eastern Neighborhoods Legitimization program. No changes to 
the exterior of the building are proposed except for some additional screening for the existing rooftop 
mechanical equipment. In contr~t to larger IS Es, this project's small scale, local ownership, and central 
location will allow it to provide services to smaller users and businesses within the City. 

BACKGROUND 

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC 

(hereinafter "Project Sponsor") filed an application with the Planning Department (hereinafter 
"Department") for Conditional Use authorization under Planning Code Sections 179.1, 227(r), 303, and 

303(h), to allow approximately 10,000 gross square feet (gsf) of Internet Services Exchange on the entirety 
of both floors of the existing two-story building within a UMU Zoning District and 58-X Height and Bulk 
District. 

On June 4, 2013, the Zoning Administrator determined that the entire building is eligible to be legitimized 
as an ISE pursuant to· Planning Code Section 179.1, because it had been used as ~ ISE from 2000 to 2010, 
and the building has not been used for any other use since 2010. . 

When the case report was issued on July 3, 2013, the Department had not received any comments from 

the public explicitly supporting or opposing the project. Several neighbors did express cc:incern about 
aspects of the project that were generally related to operation of the backup generator. These concerns . 
were based on their experiences from previous operators of ·the building. One neighbor on the subject 

block clarified that they were opposed to the project. In response to these concerns, the current Project 

Sponsor held a meeting at the project site with a group of concerned :neighbors on July 1st. 

On July 10th and 11th, the Department received new emails from two neighbors on the project block, 

opposed to the project; one el)1ail was from a resident approximately four blocks away; and the other 
email was from a resident who did not identify their address. The primacy concerns raised in the emails 
related to noise, vibrations, and discharge from the backup ~enerator in the building. 

SAN FRANCISCO 
PLANNING DEPARTMENT 
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BOS Categorical Exemption Appeal 
Hearing Date: September 24, 2013 

CASE No. 2013.0477E 
435-437 Potrero Avenue 

On July 11, 2013, the San FranCisco Planning Commission (hereinafter "Commission") conducted a duly 
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 
The Commission approved Motion No. 18921 adopting findings relating to the approval of CU 
Authorization pursuant to Planning code Section 179, 227(r), 303, and 303(h); to allow approximately 
10,000 gsf ofISE on the entirety of both floors at 435-437 Potrero Avenue. 

On August 12, 2013, a timely appeal of the Categorical Exemption Determination was filed by Mica I. 
Ringel. 

CEQA GUIDELINES 

Section 21084 of the California Public Resources Code requires that the CEQA Guidelines identify a list of 
· classes of projects that have been determined not to have a significant effect on the environment and are 
exempt from further environmental review. 

In response to that mandate, the State Secretary of Resources found that certain classes of projects, which 
are listed in CE9A Guidelines Sections 15301 through 15333, do not have a significant impact on the 
environment, and therefore are categorically exempt from the requirement for the preparation.of further 
environmental review. 

CEQA State Guidelines Section 15301 (Existing Facilities), or Class 1, provides an exemption from 
environmental review for the operation, repair, maintenance, permitting, leasing, licensing, or minor 
alteration of existing public or private structures , facilities, mechanical equipment, or topographic 
features, involving negligible or no expansion of use beyond that existing at the time of the lead agency's 
determination. 

APPELLANT ISSUES AND PLANNING DEPARTMENT RESPONSES 

The concerns raised in the August 1_2, 2013 Appeal Letter are cited in a summary below and are followed 
by the Department's responses. · 

Issue 1: The appellant alleges that there has been no disclosure of the adverse environmental and 
health effects to the surrounding neighborhood from the project sponsor or by Planning. The appellant 
contends that then~ is a 4,000 KW generator on site, emitting toxins into neighboring backyards, and that 
adverse environmental and health effects have not been disclosed. The appellant contends that the 
generator on the subject property may be on during an interruption of power and run for many hours 
hours unattended, subjecting the neighborhood _to industrial strength diesel emissions. The appellant 
contends that there is an electrical hum emanating from the building . 

. ( 

Response 1: The Planning Pepartm.ent appropriately considered baseline conditions and regulation of 
the onsite generator. The conditions identified by the appellant eonstitute baseline conditions for 
environmental review .. They are not impacts of the projeq as proposed. Significant impacts under 
CEQA are defined as substantial adverse changes to the physical environment resulting from the project. 
Therefore, the categorical exemption for the project appropriately did n~t consider existing conditions on 

SAN FRANCISCO 
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BOS Categorical Exemption Appeal 
Hearing Date: September 24, 2013 

CASE No. 2013.0477E 
435-437 Potrero Avenue 

the project site as impacts.of the proposed project. The generator on the site is regulated through the Bay 
Area Air Quality Management District (BAAQMD) permit process and through the project Conditions of 

Approval_ as described below. 

There is no evidence that the proposed project will have a significant effect on the environment. The on
site existing 400 KW (not 4,000 KW) backup generator complies with all relevant controls and is 
permitted by the BAAQMD (Permit No. 21731). BAAQMD Regulation 2.5 requires the applicant 
receiving a permit for a new source (in this case the existing generator) to install Best Available Control 
Technologies for toxics if the new source results in a cancer risk of one per million persons exposed. 
BAAQMD cannot permit any new source that results in an excess cancer :risk of 10 per million persons 
exposed. Pursuant to the BAAQMD permit, the generator on site is not allowed to run for more than 20 
hours per year and must keep a monthly log of the following: 

• Hours of operation for maintenance and testing, emission testing, and for each emergency; 
• Nature of any emergency; and 

• Fuel usage. 

As required by the Conditions of Approval, Compliance, Monitoring, and Reporting Performance 
"Conditions of Approval"} attached to Conditional Use P_ermit 18921, the project sponsor shall submit an 
annual report to the Department of the environment and the Planning department, which contains the 

following; 
• Annual energy and fuel consumption of all users at the project site; 

· • Number of diesel generators and hours of usage; 
• Evidence that diesel generators are in compliance with all applicable local, regional, state and 

federal permits, regulations, and laws; and 
• Other information as the Planning Commission may require. 

The Conditions of Approval also require adequate soundproofing or insulation such that the fixed-source 
noise from the site will not exceed decibel levels specified in the San Francisco Noise Control Ordinance, 
and that the project sponsor shall attempt to reduce vibration from equipment within the building and on 
the roof through repair, retrofit, or replacement of equipment. The Department has addressed the 
conditions associated with the existing generator on the site through the approval of the project's 

conditional use authorization, which is not on appeal. Because the generator is an existing condition that 
is regulated through the BAAQMD process, there is no significant impact under CEQA and, therefore, no 
mitigation is required. 

Issue 2: The appellant is concerned that the project site was. vacant for three years, and contends that 
therefore the proposed project fails to meet the CEQA State Guidelines Section 15301, or Class· 1 

guidelines of an "existing.facility." The Appellant contends that prior to 2010, internet services were not 
provided from the project site, but rather from the Data Center at 200 Paul Street, and that the project is 

an .expansion of use. The Appellant maintains that the project should have been analyzed as a new 
project, rather than "legitimized" as an existirig business, thus avoiding environmental review. 
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Response 2: The use on the project site is an existing use and the proposed project would not be an 
expansion of the existfug use. The Department found that the ISE has existed at the site for 10 yeai:s, and 
that, according to lease documents, business tax, documents, building permits, utility bills, and insurance 
documents indicated that the building remained occupied until 2010; and that smce that time no new use 
was established in the building, and it has been actively marketed as an_ Internet Services Exchange and 
that the use was not abandoned. The Department's determination was used to conclude, pursuant to 

. CEQA Guidelines Section 15301,_ is that the proposed project is an existing facility and would involve 
negligible or no expansion of the existing use. The issue of eligibility for kgitimization is not a CEQA 
issue, and consistency with zoning is not a requirement under the Class 1 exemption. 

Issue 3: The appellant states that an ISE was principally permitted under the previous M-1 (Light 
Industrial) use, but is prohibited under the Eastern Neighborhoods rezoning to UMU and that the 
proposed use should have been analyzed as a n~w project rather than a "legitimization." The appellant 
contends that the former tenant did not obtain permits with Planning for an ISE, and never. finalized any 
permits with the Building Department. The Appellant states that the former tenant terminated use when 
they left the building in 2010 that landlord is trying to continue the use through the "Legitimization" 
program. 

Response 3: The issue of eligibility for legitimization is not a CEQA issue. The appellant's remarkS are 
address below for informational purposes, but are not related to the appropriateness of issuing a Class · 
1 exemption for the project. The Zoning Administrator issued a Letter of Legitimization for this project 
on June 3, 2013, stating that the approximately 10,000 gross square foot ISE was eligible for legitimization 
pursuant to Planning Code Section 179.1. A land use must be found to be existing and aQ:ive pursuant to 
the Plarining Code in order to be eligible. By issuing the Letter. of Legitimization, the Zoning 
Adrrtinistrator made the determination that the ISE use was in fact still active. That letter was not 
appealed, and the appellant's Request for Jurisdiction at the Board of Appeals was denied. 

The Planning Department established through Planning Code Section 179.1 a time limited program 
wherein existing· uses in the Eastern Neighborhoods plan area that have operated withm,i.t the benefit of 
required permits, may seek those permits. This Section of the Planning Code applies only to property 
located in the Eastern Neighborhoods Mixed Use Districts, the SLI District; or any PDR District which is 
located within the boundaries of the Eastern Neighborhoods Project Area. 

To be eligible under this provision, the Zoning Administrator must determine that the land use; . 
• _exists as of the date of the application; . 
• would ha_ve been principally perrriitted or permitted with conditional use authorization under 

provisions. of the Planning Code that were effective on April 17, 2008; 
• would not be permitted tinder current provisions of this Code; 
• is a land use that either has been regularly operating or functioning on a continuous basis for no 

less than 2 years prior to the effective date of this Section; or has been functioning in the space 
since at least April 17, 2008, and is associated with an organization, entity or enterprise which has 
been located in this space on a continuous basis for no less than 2 years prior to the effective date 
of this Section; 

• is not accessory to any other use; and 
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• is not discontinued and abandoned pursuant to the provisions of Section 183 that would 
otherwise apply to nonconforming uses. 

The Zoning Administrator found that proposed ISE has existed at the site for 10 years, and that, 
according to relevant documents the building remained occupied until 2010; and that since that time no 
new use was established in the building, and it has been actively marketed as an Internet Services 
-Exchange. The Zoning Administrator therefore determined that the ISE use was not discontinued or 
abandoned. Subsequentto this determination, a Conditional Use authorization was approved to legally 

· convert ·the subject puilding to Internet Seivices Exchange. 

The appellant is correct that the previous tenants at the project site did not obtain the required permits to 
legally establish the ISE use. However, that very fact supports the legitimization of this project because 
Section 179.l(a) states that "the purpose of this S~ction is to establish a time-limited program wherein 
existing uses that have operated without the benefit of required permits [emphasis added] may seek 
those permits." 

A land use is not considered discontinued or abandoned simply through the vacating of a tenant. Section 
183 states that "whenever a nonconforming use has been changed to a conforming use, or discontinued 
for a continuous period of three years, or whenever there is otherwise evident a clear intent on the part of 
the owner to abandon a nonconforming use, such use shall not after being so changed, discontinued or 
abandoned be reestablished, and the use of the property thereafter shall be in conformity with the use 
limitations of. this Code for the district in which the property is located." The subject building was not 
converted to a different use (i.e. "changed to a conforming use") after the last tenant vacated in 2010. 
Additionally, there was a clear intent to continue the ISE use in the building by actively marketing it as an 
ISE site since that time. The Project Sponsor has also actively pursued the continuation of the use within 
that three year period by requesting legitimization of the ISE use. 

CONCLUSION 

No substantial evidence supporting a fair argument that a significant environmental effect may occur as a 
result of the projed has been presented that would warrant preparation of further environmental review: 
The Department has found that the proposed project is an existing facility involving negligible or no 
expansion of use beyond that existing at the time of the lead agency's determination. The Appellant has 
not provided any substantial evidence or expert opinion to refute the conclusions_ of the Department. 

For the reasons stated above categorical exemption complies with the requirements of CEQA. The 
Department therefore recommends that the Board uphold the Determination of Exemption from 
Environmental Review and deny the appeal of the CEQA Determination. 
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Planning Coinm_ission Motion No. 18921 
HEARING DATE: JULY 11, 2013. 

[)ate: 

Case No.: 
Project Address: 
Zoning: 

Block/Lot: 

Project Sponsor: 

Staff Contact: 

July 3, 2013 

2013.00477 c 
435-437 Potreio Avenue 
UMU CTJrban Mixed Use) District 

58-X Height and Bulk District 

3974/022 

Industry Capital Internet Infrastructure, LLC 

1 Sansome _Street, 15th Floor 

$an Francisco, CA 94104 

Corey Teague -(415) 575-9081 

corey. teagu~sfgov.org 

1650 Missl"oo Sl 
Suite400 
San Frillcisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558.6409 

Planriing 
lnfonnatlort 
41s.ssa.san 

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE 

· AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(ID, 

TO ALLOW APPROXIMATELY 10,000 . GROSS ~QUARE FEET OF INTERNE':f _SERVICES 

EXCHANGE ON THE. ENTIR.ElY OF .. BOTH FLOORS OF THE EXISTING TW<;>-STORY BUILDING 

WTI1IIN A UMU (URBAN JMIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK 

DISTRICT. 

PREAMBLE 

On April 18, 2013, David Si,lverman, on behalf of Industry Capital Internet Infrastructure, LLC 

(hereinafter "Project S£on5or"), filed ·an application with the Planning Department (hereinafter · 

"Department") for Conditional Use Authorization under Planning_ Code Sections 1?9.1, 227(r), 303, and 

303(h),·to allow approximately 10,000 gross square feet of Inteme~ Services Exchange ·on the entirety of 

both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X· 

Height and Bulk District. 

On July 11, 2013, the San Francisco Planning Commission (hereinafter "Commission") conducted a duly 

noticed pub~c hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 
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lihllil. •1111. Ill'" The.Project is exempt fro~ the Calif~mia Enviro~ental Quality Act ("CEQA") as a·oass 1 categorical 
exemption. : 

The Commission has h~ard and considered the testimony presented to it at the public hearing and has 
further considered:~tten ~aterictls and oral testimony pre5ented on b~ of the i:lPPlicant, Department 
~, and oth~ interested parties. 

MOVED, that the Commission hereby· authorizes the C?_nditional. Use. requested· in Application No~· 
2013.0477C, Su.bject to the conditions contained in "EXHIBIT.A" of tlUs motion, based on the following 

. findings: . · 

FINDINGS 

. Ha.ving reviewed the materials identified in the preamble above, and having heard all testimony and 
arguments, this .Co:rrUnission finds, ~oncludes, and determines. a5 follows: · 

1. ·_The above recitals are accurate and constitu!e findings of~ Commission. 

2. Site Description and Present Use." The project is located .on the. east si~e of P.otrero Ayenue 
b.etween 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use) 
District with a 58-::C height and bulk dismct. The irregularly shaped parcel is nearly 5,000 square 
feet and contains an approximately 10,000 square foot, two-Story building thB.t was built in 1950 
and the _building was occupied as an Jnt~et Services Exmange from 2000. to 2010 (most_ recently 
d..b.a Astound Networks). 

3. Surrounding Properties '1D:d Neighborhood. The project site is located in an area where the 
co~ercial.nature of Showplace Square and lower Potrero begins to tr?1Il5ition towar~ a mix of 
uses, LI:icluding residential As such, it is surr~unded by a miX of builc;ling types and sizes, and a 

·. ~ of land uses. The subject property is located in. a cluster of UMU zoning that ;tlso border5 
. ~-2 (along Utah. Street) and PDR-~-G. Land uses on the subject block include a gas station,. art. 

· studio, all.to, repair shop, residentjal ·buildings, and a vacant lot proposed for. ·residential 
development ( 480 Potrero A venue). Other nearby landmarks include Franklin Square, the Potrero 
Shopping Center, and th~ Soka Gakkai Int~tional of America Buddhist Center. . 

4. Project Description. .The applicant proposes to establish an Iritemet Services Exchange (ISE) to 
occupy the entire building of approximately 10,000 square . feet through the Eastern 
Neighborhoods Legitimization program. No_ clw:tges to the eXterior of.the building are proposed 

. except for some additional screerung for th.e existing rooftop mechanical equipment In contrast 
to latger ISEs, this project's small scale, local oWnership, and· central location will allow it to · 
proVide services to smaller users and busine~es within the City. . · . 
. - . ~ . 

. . . 
5. Public Comment When the ~ase report was issued on .June 3, 2013, the Department had not 

. received any comments from the public explicitly supporting or opposing the project. However, 
seveial neighbors did exp~ess. concerns ~bout specific aspects of the project that were generally 

related to the operation of the ~ackup generator. These concerns were based on their exJ;>eriences 
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from previous operators o_f the building. Additionally, one neighbor_ on the subjec! block cla;rified 
that they are in fact opposed to the project. In response to these concerns, the current Project . 

. Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st. 

On July 10th and 111h, the Department received new emails of opposition from two neigJ:.bors on 
the subject block, one email of opposition from a resident living approximately 4 blocks ·away, 
and one email of opposition from a resident who didn't identify their address. The primary 
~oncerns in those em.alls stem from the potential noise, vibrations, and dischaige from the backup 
generator in the building. . 

6. Planning Code Compliance: . The Commis~ion finds that the Project is consistent with the 
relevant provisions of -t;he Planning Code in the following manner: 

A. Legitimization. Planning Code Section 179.1 established a time~limited program wherein 
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit 
of required permits may seek those permits. Uses that could be "legitimized" under this 

Section are those uses which, under the current provisions of this Code. and without this 
Secti~n, could not otherwise ·seek the required p~ts. 

The proposed Internet Services E:x~ha.nge ([SE) originally occup~ the subject building i!'l 2000. The 
. subject property was zoned M-1 at that time, which permitted. ISEs with· a Conditional Use 

Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this 
project stating that the approxi~ely 10,000 gross square feet of Intdnet Seruices Exchange 
oc'cupying the entire existing building is eligible to be approved as a legal"nonconforming itse pursuant . 
to Planning Code section 179.1. As such, the projc:ct is now seeking a Conditional Use Authorization 
under the prcroisions of the propert_ies former M-1 zoning. 

7. · Planning Code S~ction 303 establishes criteria for the Planning Commission to consider wh~ 

reviewing applications for Conditional Use appro".'al..On balance, the projec~ does comply with 
said criteria in that · . 

· A. The proposed new uses and· building, at- the size and int~ty contemplated and·at the 
proposed location, will provide a development that is necessary or desirable, and compatibie 
with, .the neighborhood or the community. . 

The proposed Internet Ser'oices Exchange has already existed at -the site for more than ten· years 

without any reported complaints from surrounding businesses or residents. The low-intensity nature 
of the use, along with its relatively sniaII s~ and scale, make it ·compah"ble with the existing mixed use 
surroundings. Addi.tionally, the use. pruoides a locally-o:Wned, small-scale option for small businesses 
within the City for data and information storage. 

B. The proposed project will not be detrimental _to the health, safety, convenience or general 

welfare of persons residing or working in the vicinity. There are no featUres of the project 
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that could be detrimental to the health,. safety or convenience of those residing· or workin~ 

the area, in that · · 

L Nature qf proposed site, including its size andi shape, and the proposed, size, shape and 
arrangement of structures; · 

The existing building is two stories and approximately 30 feet high. It was origi.nally built in 1950 

and is representative of the size a:nd scale of buildings in the area.. The project.wou!d_not ehlarge or 
reduce the size of the bu.ildii-zg. 

ii. The aecessibility and traffic patterns for persons and. vehicles, the type and volume of 

such traffic, and the adequacy of proposed off-sl:Teet parking and loading; 

. The nature of the project is such that very little traffic will be generated because it is not a typical 
commercial use where customers _come to the ·place of business to receive a s_ervice or purChase a . . 
good. Additionally, only ti.oo to four workers will be present at a ti.me. Therefore, the project wz1l 
not create issues for traffic or parking. 

iii. The "safe~ds afforded to_ prevent noxious or offensive· emisSions such as" noise, giare, 
dust and odor; 

The existing HV AC equipment consists of seven fan units that will comply with the San Francisco 
Noise Ordin.an.ce the erruipment ~ does not emit any dust or odors. The badcup gerierator will 
only be used for testing and in emergencies like power ~tages. 

iv. Treatment given, as appropriate, to such aspects as landscaping, scre~g, open spaces, 
parking and loading areas, service areas, lighting and signs;· 

The existing buz1dmg :covers the e77;tire site and includes no opm _space or landscaped areas. All 
lighting tin.d signing will meet Planning Code requirements. 

C. That the use as propose4 will comply" with the applicable provision? of th~ Planning Code 
. and will not adversely aff~ the Genera.i Plan. . 

The Project complies with all relevant requirements and standards of. the Planning Code· ~ is 
consistent with objectives a:id policies of the General Plan as detailed below. 

D. That the use as proposed would proVide development that is in conformity with the purpose 
. of the applicable '.Neighborhood Commercial District · 

· The project ~ not located within a Neighborhood Commercial Dis~. 
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. . . 
8. Planning Code Section 303(h) establishes_ additional criteria for the Planning _Commission to 

consider when .reviewing applications for Conditional Use Approval of Internet Services 

Exchanges. On balance, ~e project does comply with said criteria in that: 

a. The intensity of the use at this location and in the surrounding neighborhood is not such 

that allowing the use will likely foreclose the location of othe~ needed neighborhood-
serving uses in the area; · 

The use has a law intensity and has existed in the building for more than ten years with no known 
negative impacts. 

0

Addit:Wnally, the existing building is .not currently designed to easily 
accommodate a more active commercial use, and therefore is suitable for an: Internet Services 
Exchange. 

I 

b.· The building i.r:t which the use is located is designed in discrete elements, which respect 
the scale of developi;nent in adjacent blocks, particularly any existing residential uses; 

The existing building is two stories a:nd approximately 30feet high. It was origiWilly built in 1950 
and is representative of the size .and scale of buildings in the area. The project would not enlarge or 
reduce the size of the building~ 

c. Rooftop equipment on the.buildmg in which the use is located is screened appropriately; 

The project is required _to provide adequate scree:ning of rooftop equipment pursuant to Planning 
Code Section 141 and Condition of Approval No. 6 in this motion. , 

d. The back-up power. system f?r the proposed use will comply with all applicable federal 
· state, regional and local air pollution controls; 

The existing backup generator c0mplies with all relevant controls and is permitted by the Bay 
Area Air Quality Management Dis_trict (Permit No. 21731). 

e. Fixed-source equipment. noise does not· exceed the decibel levels specified in the San 

Francisco Noise Control Ordinance; 

A consultant is currently co~ucting a. noise analysis for. this building. The bui1ding's rooftop 

71Zechimical equipment will be altered and.Jor replaced to en.sure compiitz.nce with maximum noise 
levels permitted for commercial and industrial buildings (no more than eight dBA above the l.ocal 
ambie:nt at any pomt outside of the property plane) in the San FTan.cisco Noise Ordinance (Section 
2909 of the San Francisco Police Code).· This requirement is also listed as Condition of Approval 
No. 11 of this motion. 
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f. The building is designed to rn.ini.tiuze energy. consumption, .such as through the use of 
energy-efficient technology, including without lirititatiori, heating,. ventilating and. air 

· conditioning systems, lighting controls, natural ventilation and recapturing waSt:e hea~ 
and as such commercially available technology evolves; .. 

The existing equipment at the site is Ju.Uy ·operable.. H~er, the project will. also use the 
following energy swoing techniques to reduce the. total pow£?' consumption of the building: 

1) · Energy efficient Toshiba G90000 UPS syst~ to increase the effic~ of the current 
uri~ntemi:ptible power system frOm. 80 percenteffi.cien.cy to 96.5 percent effi.Ci.ency. · 

2) Cold iSle containment, which can reduce the power associa~ with mechanical. cooling by 
25 to 30 perc;e:nt_. 

3) Air-side econamization, which can reduce the coolf?ig power consumptipn by an 
estimated 50 to 60 pereent. . 

g. The project sponsor has examined the feasibility of SU.pplying and, to the extent feasi.'ble, 
will supply all or a portion of the _·building's power needs· through on-~ite power 
generation, such as through the use of ftrel cells. or co-:generation; 

The project sponsor studied the feasibilif.y of using on-site Co-generation rznd fa...el cells. HO-µJever, 

due to the limited lot size,_such power generation is-iwt possible. · 

. . . 
h. The project sponsor shall have submitted design capacity and projected power use of the 

building as part of the conditional use application; . 

. . 
The building is served by PG&E with a 1.0 mega volt ampere (".MYA"J dedicated undergr:ou:nd 
feed transformer that_ is located· inside the buz7.ding. This trtmS_lates into a seroiced capacity of 
appro~tely BOOkW of power per hour. Using a vaca:ncy factor ·estimate of 7.5 percent,· the· 

projected inaximum annual energy_ use is 6,500,000 KWh per year, or 540,000kWh per: _month. 

The foll~rwi.ng ~abl~ provides pr_ajeCted monthly energy use per. year as the building is leased up 
O"Oert~ 

Power Use per Month 2013 2014 2015. 2016 

Total Capacity (KWh) 36,000 . 216,000 360,000 540,000 

9. General Plan Compliance. The·Projectis, on balailce, consiStent Vvith the f?lloWing Objectives 
and Policies of the General Plan: 

COMMERCE AND INDUSTRY 

· · Objectives and Policies 

OBJECTIVE 1: 

1765 



Motion No. 18921 
Jury 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE 

TOTAL CITY LIVING AND WORKINIG ENVIRONMENT. 

Policy 1.1: 
Encourage development which provides su~stantial net benefits and minimizes undesirable 
consequences. Discourage development that has substantial . undesirable cons~guences that 

cannot be mitigated .. 

. The project will provided a much needed support service for other businesses within the City without 
producing undesirable consequences. 

OBJECTIVE 3:· 

PROVIDE · EXP ANDED tMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS, 
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. 

· ·Policy 3.4: 
Assist newly emerging economic acti~ties. 

OBJECTIVE 4: 

IMPROVE . 'IRE VIABILITY OF EXISTING 1NDUS1RY :IN" THE OTY AND THE 
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW WDUS1RY. · 

Policy 4.1: 
Maintain and enhance a favorable business climate in the city. 

Policy 4.2: 
Promote.and attract those economic activities With potential benefit to the City. 

The project will provided a much needed support service for other businesses to locate and grow within the 
City, especially bus~nesses with technological support needs. 

10. Planning Code Section 101-.l(b) establi.Shes eight priority-planliing polici~ and re9.uires review 
of permits for consistency with said policies. On balance, the project does comply with sci.id 
policies in that 

A. That existing neighborhood-serving retail use5 be preserved and enhanced and· futui:e 

opporfunities for resident·employment in and ownership of such businesses be enhanced. . 

The proposal will not rt:m.ove or othinvise impact any existing neighborhood-sming retail uses in the 
area. 

B. That existing housing and neighborhood character be conserved and protected in order to 
preserve the culturai and economic diversity of our neighborhoods. 

. ' 
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-~proposed ·use luis existed within the subjed.building since 2000 (including.periods of vacancy). 
O:mti:n.uing tht; use at thi.s loca.ti.on ~ill not impact existing hausing ar neighborhood character. 

C. That the City's supply of affordable housing be preserved and enhanced, 

No housing is created or removed as ptirt of this project. 

D. That commuter traffic not. impede ~ transit service or overburden our streets or 

neighborhood parking. 

The ~tu.re of.the project~ such that very little .traffic will be gen~ated because it is not a ·typ·ical 

commercial. use where _CU$tom~ come to ~he plaee of business to receive a service or purchase a good. 
A.d:ditionally, ~y two." to four workers U?il.l be present ·at a time. Therefore, the prcrjed will not create 
issues for traffic, parking, or MUNI. 

. E. That a diverse economkbase be ~tained by protectfug our industrial .and service sectors 
from displicement. due to commercial office development, and that future opportunities fqr 
resident emplo}rment and ownership in thes~ sectors b_e enhanced.. · 

The Project will not displace q.ny seroice or industry establishment, ."but ~ instead preserve atcl 
industrial. service that has existed at thiS si.te since 2000. 

·F. That the City achieve the greatest possible preparedness to.protect against injury and loss of 

life fn an earthquake. . 

Th;e project i.ncludes no signif!amt chlltzges to the exis_ting bui.U#ng: 

G. That landmarks and historic buildings be preserved. 

The subject building was determined to not be a historic "':esou.rce by the Showpliu:e Square/Northeast 
MissionHistoric Survey. 

H. That our parks and open space· and their access to sunlight and vistas be protected from 
development . · 

The project will have no impact on existing parks amI. open spaces. 

11. The Projec;t is consistent with and would. promote the general and specific purposes of the Code 

provided under Section lOU(b) in that~~ designed, the Pr~jectwould contribute to the character· 
and s~ility of the neighborhood and would constitute a.beneficial developmenl 

· i.z: "The Commission hereby finds that approval of the Conditional Use authorization would promote 
the health,. safety and welfare of the City. 
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That based uport the Record, the submissions by the Applicant, the staff of the Department and other 

interested parties, the·or?-I testimony presented to this Commission at the public hearings, and all other 
written materials submitted by all parties, the Commission hereby APPROVES Conditfonal Use 
Application No. 2013.0477C subject to the following conditions attached hereto as "EXHIBIT A" in 
general conformance with plans on ·file, d;;i.ted May 30, 2013, and stamped "EXHIBIT B", which is 
incorporated herein by referen<::e as though fully set forth. 

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 
1892L The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-

day period has expired) OR the date of the decisi~n of the Board of Supervi~ors if. appealed to the 
Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-

5184, City Hall, Room 244, 1 Dr. ~lton B. Goodlett Place, San Francisco, CA 94102. 

. . 
I hereby certify that the Plarining Cornmissi9n ADC?PTED the foregoing Motion on July 11, 2013. 

Jonas P. Ion.in 
Acting Commission Secretary 

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu 

NAYS: Coprmissioner Sugaya 

ABSENT: Commissioner Hillis 

ADOPfED: · July 11, 20i3 

\. . 
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Motion No. 18921 
July 11, 2013 

. AUTHORIZA TJON · 

EXHIBIT A 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

Titls authorization ·is for a co~ditionaJ ·use to allow: approximately 10,000 gross_ square feet of rilterriet 

Services ExChange on_ the entirety of both floors· of the existing two-story building located at 435-437 
. . 

Potrero Avenue, Bl~ck.3~72, and Lot~' pursuant to Planning Code Secti?n(s) 179.1, 227(r), 303, and 
. 303(h) within the UMU District and a 58-X HeWttand Bulk pistrlci; in general conformance wtth plans, 

dated May 30, 2013, and stamped "EXHIBIT B" included in the docket foi: Case No. 2013.0477C and. 

subject to ·conditions of approval reviewed and approved by the.Commission on July 11, 2013 under 

Motion No. 18921. This authorization and the conditions contained herein run with the property and not 

with a-particular Project Sponsor,. business, or operator.·. · 

RECORDATION OF CONDITIONS OF APPROVAL 

Prior . to the issuance of i:he building permit or commencement of use for the Project the ZOning 

·Administrator shall <i.pprove and order the recordatipn of a Notice in the Official Records of the Recorder 

of the City and Col,lrity of-San Francisco" for the subject property. This Notice shall state that the project is 
subject to the condltions of approval contained herein ·and reviewed and· approved by the Planning 

. CommiSsion on July ll, 2013 W?-der Motion N~ 18921. 

PRINTING OF CONDITIONS OF APPROVAL ON PLANS 

The conditions of approval under the 'Exhibit A' of this Planning Commission Motion No. 18921 shall be 

reproduced. ·on the Tndex 5_hee~ of construction plans submitted · with the Site. or Buildirig permit .. 

application for the Project." The Index Sheet of the 'construction plans shall reference to the Cond.itjonal 

Use authoriz!'l-tion and any subsequ~t amendments cirmoc:lifi~tions. 

-SEVERABILJTY 

The Project shall_ comply with all applicable City codes and requirements. H any clause, senten.ce, section 

or any pait of these conditions of approval ~ for any reason held to be invfil.id, such mvaµruty shall not 

~ or impair other remaining clauses, sentences, or se~ons of these conditions. 1his decision conveys 

no right to ~onstruct, or to receive .a building.permit. "Project Sponsor" shall include any subsequent 
responsible ~arty. · · 

CHANGES AND MODIFICATIONS . 

. Changes to the approved. plan5 may be approved. administratively by the Zoning Administrator. 

Significa,nt changes and mOdIBcations of CO!lditions shall require Plannirlg Co!nmission approval of a 
new Conditional Use authorization. . · · . 

1769 
1("} 



Motion No. 18921 
' July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

Conditions of Approvai, Compliance, Monitoring, and Reporting 
PERFORMANCE 

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years 

from the effective date of the Motion. The Department of Building Inspection shall have issued a 

"Building Perm.it or Site· Permit to construct the project and/or commence the approved use within 

this three-year period. 
For infonnatirm about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sf-planning.org. . . 

2. Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year 
period has lapsed, the, project spo~or must"seek a renewal of this Authorization by filing ·an 
application for an ~endment to the original Authorization or a new. ·application· for 
Authorization. Should the project sponsor decline to so file, and decl~e to withdraw the permit 
application, the Commission shall conduct a public hearing in order to consider the revocation of 
the Authorizatio~ Shc;iuld the Commission not revoke the Autho~tion following the closure of 
the public hearirig, the Commission shall determine the eX:tension of time for the continued 

_validity of the Authorization. 
For information about campli~, contact Code Enforce:men.t, Planning Depa.rtmenf at 415-575-6863, 

wu:w,.sf-f?Ianniizg.org. 

3. Diligent pursuit Onc:e a site or Building Permit has been issued, construction must commence 
within the timeframe required by the Depart:p:\ent of Building Inspection and be continued 
diligently to completion. Failure to do so shall be grounds for the Commiss~on to consider 
revoking the approval if more than three (3) years have passed since this Authorization was 
approved. · 

fqr information about compliance, contact Code Enforce:m.ent, Planning Department at 415-575-6863, 

www.ef--pla.n1'!-ing.org. 

4. · Extension. All time limits in the f!Ieceding three paragraphs may be extended. at the discretion of 
the Zoning Administrator where implementation of the project is delayed by a ;public agency, an 

appeal or a legal challenge and only by the length of time for which such publi~ agency, appeal or 
challenge has caused delay. . 
For infonnation about compliance, contact: Code Enforcement, Planning Department at 415-575-6863, · 
wriiw.sfplanning.org. · 

5. Conformity wi_th Current Law. No application for Building Permit, _Site Permit, or other 
· entitlement shall be approved unless it complies with all applicable provisions of City Codes in 

effect at the time of such app;roval. For information about compliance, contact Code Enforceme:nt, 
Planning Do/artment at 415-575-6863, WtlTt.D.~f-planning.org. 

DESIGN- COMPLIANCE AT PLAN STAGE 

6. Rooftop Mechailical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall 
submit a roof plan to the Planning Department prior to Plannirig approval of the building perinit 
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Motion No •. 18921 
July 11, 20,13 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue· 

. . . 

application. Rooftop mechanical equiplI\ent, ii any is proposed as part of the Project,. is required 

to be screened SO as· not to be visible from any point at or belQW the roof level of_ the subject 

. 'building .. 
For infarmiLtion about complicmce, contact. the Oise Planner, Planning Department at 41S~558-63_78, 
www.sfplanning.org. 

PROVISIONS. 

7. Transit Impact Development Fee, Pursuant to Plannirtg Code Section. 411 (formerly Otapter 38 . . 

: of the AdministraHve Code), the Project Sponsor shall pay the Transit ImpactDevelopment Fee 

(IIDF) as required by and based on drawings submitted ·with the Building Per:rnif Application. 

·Prior to the issuance of a temporary certificate of occupancy,_ ·th~ Project Sponsor shall provide . 

the Planning Directo! with certification that the fee has been· paid. . 
For injonnation abaiJt compliance, i:ontact the Case Plan.7Jer, P~nning Department at 4J.5.:.ss8~6378, 
www.sfplanning.org. 

MONITORING 

8. Reporting. As long as the use remains an Internet. Services Exciiange, the project sponsor shall · 

s~mit to the Planning Deparbnenf on an· annual basis power use statements for the P!evious. 

twelve-month. period '1$ provided by all suppliers of utilities. and shall submit a written, annual 

report to the I?epartma:rt of Envll'onmeri.t and the Planning Departrrumt Vfhich. shall state:. (a) the 

annual energy consumption and fuel consumption of all .tenants and occupants of. the Internet 

Sertj.ces Exchange; (b) the ~umber of all diesel genera.tors l~cated at .the sit~ and the ho~s of. 

usage, including usage for testing purposes; (c} eviden~e that diesel generators at the site are in 
compliance with all applicable IoCal, regionaL state ~d federal permits, regulations and laws; 

and ( d) such other information as the Planning Commission may require. · . 

·For mfannation about compliait.ce, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-pl.ccrming.org. ·. . . · . 

9. _Enforcement ..Violation. of any of the Planning Department conditions of. approval contained in 
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject 

to· the enforcement procedures. and adm.iriistrative penalties set forth und~ Planning Code. 

Section 176 or Section 176.1. The Planning Department may also refer the viola~on complaints tq 

other city departments and agencies for appi:opriate ·enforceme;i.t action under their jurisdiction. 

For infonn.a.tion about complia:nce, co:r-tact Code Enforcem:ent, Plimning Department at 415-575-686_3; 
www.sf-planning.org. · 

. . 

10. Revocati01;1 due to Violation of. Conditions. Should implementation of this Project result in 
. complaints _from· interested property owners; r~id~, or. commercial lessees which are not 

resolved by the J;roject Sponsor and f.ound to be in violation of the: Planning Code and}or the 

specific conditions of approval for t:P.e Project. as ·set forth in Exhibit A of this Motion, the Zoning· 

Administrator shall ref_er such complaints to the Co~ssion, after which it may hold. a public 

hearing on the matter to consider revocatio~ of this authm;ization. · 
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Motion No. 1 S.921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

For infonnation about compliance, contact Code Enforcqient, Planning Department at 415-575-6863, 

www.sf-planning.org. 

OPERATION 

11. Noise Control The premises shall be adequately soundproofed or insulated. for noise and 
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the 
San Francisco Noise Control Ordinance. 
For information about compliance ~ith the fixed mechanical objects such as ·rooftop air conditioning, 
restaurant ventilation systems, and motors and compressors with acceptable noise levels, co_ntact the 
Environmentf11 Health Sectio~, Department of Pubiic Health at (415) 25~-3800, www.sfdph.org. 

12. Vrb!ation. The Project Sponsor sJ:uill attempt to reduce vibration from equipment within the 
building and on _the roof through repair, retrofit, or replacement of th~ equipment. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sf-planning.org. 

13. Backup Generator Operation. The Project Sponsor shall attempt to reduce the emisSio~ of the 
backup generator,. such as use of biofuels instead of diesel fuel to operate the backup generator. 
For information about compliance, contact Code Enforcrn:ent, Planning Department at 415-575-6863, 

www.sf-pla:rming.org. 

14. Si~ewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building 
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance 
~th the Department of Public Works Streets and Sidewalk Mafutenance Standards. 
For infonnation about compliance, contact Bureau of Street Use and Mapping, Department of Public 
Works, 415-695-2017, http://sfdpw.org. 

15. Community Liaison. Prior to issuan~e · of a building permit to construct the project and 
implement the approved use, the Project Sponsor shall appoint a community liaison officer to 
deal with the issues of concern to owners and occupants .of nearby properties. The Proj~ct 
Sponsor shall provide the Zoning Administrator with written notice o~ the name, business 
address, and telephone number of the community liaison. Should the contact information change, 
the Zoning Administrator .shall be µi.a<?-e aware of such change. The community liaison shall 
report ·to the Zoning Adrr).inistrator what issues, if any, are of cone~ to the con:ununity and what 
issues ~ve not been resolved by the Project Sponsor. 
For infonnation about compliance, contact. Code Enforcement, Planning Department a.t 415-575-6863, 

www.sf-planning.org. 

16. Six-Month Report. The Project Sponsor shall report back to the Planning Commission 
approximately six months after occupancy ·of the building. The report shall focus on the 
operation of the building during that time, especially regarding the generation of noise and 
emissions from the backup generator and other equipment. 
For information about compliance, contact Code_ Enforcement, Planning Deparl:me:nt at 415-575-6863, 

WUTW.~f-.pl.a.nning.org. 
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SAN FRANCISCO . 
PLANNING DEPARTMENT 

Date: 
Case No.: 
Project Aildress: 
Zanin~ 

Block/Lot: 

Executive Summ·ary 
Conditio·nal Use 

. HEARING DATE: JULY 11, 2013 

july3,2013 

2013.00477 c 
435-437 Potrero Avenue 

UMU (Urban Mixed Use) District 
58-X Height and Bulle District. 

397.4/022. 
ProjecJ Sponsor: .Jpdustry Capital Internet Infrastructure, LLC 

1 Sansome Street, 15e. Floor 

San Francisco, CA 94104 

Staff Canta.ct: Cor~ Teague - ·c 415) 575-9081 
corey. teague@sfgov.org 

Recommendation: . Approval with Conditions 

PROJECT D.ESCRIPTION 

1650 .Mission St 
~40D 
San Francisco, 
CA 94103-247G 

Reeeplion: 
415.558.6318 

.. fax: 
415.558.640g 

Planllirig 
lnfomla!ion: 
415.5SS.6371 

The applicant. proposes to establish an futemei: Services Exdtange (ISE) to occupy the entire bu.ikling of 
appro~tely 10,000 square· feet through the Eastern Nei.ghbor.h.oodS Legi:timization program. No 
changes to the exterior of the building are'proposed except for some additional ·scree'ning for the .existing 
rooftop.mechanical equipment. In. contrast to larger ISEs, this project's small scale,local ownership, and 
central loeation will -;uiow it to provid~ services to smaller users and b~ses within the City. . . . . . . 

SITE DESCRIPTION ANO PRESENT USE 

The project is located on the east side of Potrer9 Avenu~ betweeit 17in an~ Maripo~a S~ets. The property 

is located within. the UMU ·(Urban M:ixe;:I Use) .District ~th a ~X height and bulk district The 

irregularly shaped parcel is nearly 5,000 square feet and conJ,ains an approximately 10,000 square foot,_ 
~o-story building that was built in 1950 and the building was occupied as an Iritemet Services ~ge 
from 2000 to 2~10 {most recently d.b.a. Ast~d Netwo~) . 

. SURROUNDING PROPERTIES AND NEIGHBORHOOD 

~e project site is located in an area where the commercial nature of Showplace Square ~d lower Potrero 

begms to tr~tion toyvardS a mix of uses, including residential As such,. it is surrounded by a mix of 

building types and sizesr ~ a mix of land uses. The subject propert}r· is focated in a cluster of UMU 

zoning that also borders RH-2 (along Utah Street) and PDR-1:-C. Land uses on_the subject.block include a 
gas station, art studio, auto repair shop, residential buildings, and a vacant lot proposed for residential 

development (480 Potrero A.venue). Other nearby landmarks include Franklin Square, .the Potrero . 

Shopping Center, and the Soka' Gakkai International of America Buddhist Center. 

wwW.sfplann1r1g?&-g . 



Executive Summary . 
H~arlng Date: July 11, 2013 · 

•• ,~ ENVIRONMENTAL REVIEW 

CASE NO. 2013.0477C 
435-437 Potrero Avenue 

The Project is exempt from the California Environmental Quality Act ("CEQA") as a Oass 1 categorical 

exemption. 

. HEARING NOTIFICATION 

Tiris project was originally scheduled and noticed for a public hearing on June 13, 2013. It was continued 
to July J 1 lh because the notification poster on site was torn down and not replaced in a reasonable amount 
of time. The poster was replaced and advertj.sed the. new he~g date of July 11, 2013. 

Oassified News Ad 

Posted Notice 

Mailed Notice 

PUBLIC COMMENT 

20 days 

20 days 

20 days 

~""11llR 
May 24,2013 

May241 2013 

May 24, 2013. 

Mayll,2013 

May24,2013 

May 23, 2.013 

22 days 

20 days 

21 days 

• The Department did not receive any comments from ~e project explicitly supporting or 

opposing the projecl However, several neighbors did express concerns about specific aspects of 

the project that were generally related to the operation of the backup genei;ator. 

· ISSUES AND OTHER CONSIDERATIONS 

• On June 4, 2013, the Zoning Ad.micistrator determined. that the entire· building is eligible to be 
legitimized as an ISE pursuant to Planning Code Section 179:1 because it had been used as an ISE 

from 2000 to 2q10, and the building has not been used for any other use slli.ce 2010. 

• . A consultant is currently conducting a noise analysis for this building. The building's rooftop 

mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 

levels permitted for commercial and industrial buildings (no more than eight dBA above the local 

ambient at any point outside of the property pl~e) in the San Francisco Noise Ordiflance (Section 

2909 of the San Francisco Police Code}. · 

REQUIRED COMN!ISSION ACTION 

In o_rder for the proposed !SE to be approved, the Commission must grant conditional use -authorization 

to allow the ISE under the site's previous M-1 Zoning District, pursuant to Plamring Code Sections 179.1, 

227(r), 303,' and ·303(h). 

BASIS FOR RECOMMENDATION 

• The existing building was used as 'an ISE from 2000 to 2010 without any formal complaints from 

the community. 

. SAii FRliHCIEt::O: 
PL.ANNINO. DEl".ART'MEN't 
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Executive Summary · 
Hearing Date: July 11, 2013 

CASE NO. 2013.0477C 
435-437 Potrero Avenue 

• The project. will pr~vide needed supp.ortive teclmical s~ces for businesses that ~e Ioc:ating or 

growing in the City. 

• The project is consiStent with the Planrung Code, Mission. Area Plan, and the General Plan 

overall. 

I RECOMMENDATION: 

Attachments: 
Parcel:Ma,p 
Sanborn Map 

~erial Photo.grapJ:ts 
SitePhoto . 

Zoning Map 
Draft ~Aotion 
Spon...c:Or Submittal 

-Project Nm:z:ative 
-Reduced Size Plans 

Approval with Conditions 

CT: G:\Documents\C\20121435 Polrero Ave\Executive Summary.doc 

\ 
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SAii FAAHO!St:O 
PL.AHNINQ DEPARTMENT 

Parcel Map 

1 
Conditional Use Hearing 
Case Ntimber 2013.0447C 
Internet Services Exchange 

1 &.35-437 Potrero Avenue 



Sanborn Map* 
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*The Sanborn Maps irtSan Francisco ~ave not been updated since 1S98, and this map may not accuratefy reflect existing conditions. 
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Conditional Use Hearing 
Case N:umber 2013.0447C 
Internet Services Exchange 
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Aerial Photo 
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Conditional Use Hearing 
Case Number 2()13.0447C 
Internet Services Exchange 
435-437 Potrero Avenue 
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PLAHNlNQ DEPARTMENT 

A·erial Photo 
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Internet Services Exchange· 
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.Site Photo 
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·1 Conditional Use Hearing· 
· Case Number 2013.044.7C 
· Internet Services Exchange 
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Zon_ing. Map 

Conditional Use Hearing 
Case Number 2Q13.0447C 
Intemet Services Exchange 
435-437 Potrero Avenue .781 
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BOA.RP OF SUPERVISORS 

CITY & COUNTY OF SAN FRANCISCO· 

--oOo---

APPEAL OF THE 

. EXEMPTION DETERMINATION 

& 

CONDITIONAL USE PERMIT 

INTERNET SERVICES EXCHANGE 

435-437 POTRERO AVENUE 

CASE NO. 2013.0477C 

MICA L RlNGEL 
485 Potrero A venue, Unit C 
San Francisco, CA 94110 

415.519.7523 
. ---------- ·- -----· - ---

supermica@gmail.com 
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MICA I. RINGEL 
485 Potr(fro A venue, Unit C 

San Francisco, CA 94110 

415-519.7523 

. supennica@gmail.com 

Board President David Chiu· 
and Members of the Board of Supervisors 
c/o Angela Calvillo,· 
Clerk of the Board of Supervisors 
I Dr. Carlton B. Goodlett Place· 
San Francisco, Cil.ifornia 94110 

BY HAND DELIVERY 

Re: Appeal of Categorical Exemption Detemilna.tion 
Appeal of Conditional Use Permit 
435-437 Potrero Avenue 
case No. 2013.0477C 
Legitimized Internet Ser"Vic.es Exchange 

Dear President Chiu and Supervisors: 

August 12, 2013 

I am app~aling a determination made by the Plamiing Department and Commission (hereinafter 

collectively .. Planning") that a Conditional Use (CU)"Permit to establish an Internet Services 

· Exchange (ISE) at 435-437 Potrero Avenue is somehow exempt from the provisions of the 

California Environmental Quality Act (CEQA) by "stamp" of a Chtss-1 categorical exemption. 

. BACKGROUND 

On July 11th 2013, the Pl3nning Commission toolc action and approved Motion No. 18921 

adopting findings relating to the approval of CU Authorization pursuant to Planning Code § 

179.1, 227(r), 303, and 303(h), to allow approximately 10,000 gross square feet ofIS_E on the 

entirety of both ~oors at 435-437 Potrero Avenue; in an existing two-story building Vl~thin an 

Urban Mixed Use (UMU) zoillng district bordering Residential (RH-2). 

1 
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An ISE is a prohibited use :within a UMU zoning district, and the Commission's authorization . . . . 

was contingent on approval of a Letter ofLegrtimization (LO;L) signed by the Zoning 

A~stra.tOr (ZA) on June 41h 2o'13. 

I filed a Jurisdiction Request (JR) with the Board of Appeals (BOA) o~ July ·25th to challenge the 

LOL determinati.on. The JR will be hearc:I on Auglli;t 14th. 

It iS my contention that Planning ha$ (1) abu5ed its discretion .in its dete~ation that this project .. 
. . . . 

is c?fegorically exempt and (2) failed to make the reqillted :findings that would support an 

exemption. 

CALIFORNIA ENVIRONMENTAL QUALITY ACT 

CEQA is not to be stretched beyond the "reasonable scope of the statutory lan:guage." I 

Class 1 categorical exemption is applicable to the "operation, repair, maintenance, permitting, 
. .· . . 

leas~g, licensing, or ~or alteration of existing public or private structures, facilities, 

mechanlcal _equipment, or topographical features, involving negligible or no expansion of use · 

beyond that existing at the time of the lead agency's determination.." 2 

SIGNIFICANT CHANGE OF USE 

. . . . .. . . .th 
435-437 Potre:ro Ave:nue had been without a tenant for a minimum of3 years on.July 11., 2013 

when the Commission.t~ok ~ctio~_and gianted. the CUP. By ~e:finition, an unoccupied proi}erty 

is empty, vaeant, and without an actj.ve use. ·Any subsequent lise beyond that _whicq existe4 at 

· the tiine of.project approval, which was nothing, would have to be considered a clear expansion· 

of use . 

. 1 CCR§ 15003(.f); Citizens of Goleta Valley v: Board of Supervisors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103 
Cal.A~p.4th 98, 110 

2.ccR § 15301. 

2 
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. The former tenant [RCN/ Astound] had used the site to house an ancillary hub for the broadcast 

and transmission of their di~tal cable :franchise3. 

The Project Sponsor's submittal in support of the CUP outlines the framework for the site to 

become a public Data Center serving "lpcal retail business customers." It will be "much like a 

local print shop" or a Kink.o's: "At any given time there will be 4-6 people employed at the 

facility with 2-4 employees of customers rotating on and off-site at any given time." Whereas, 

the.commerce element had never previously existed· at the site l?efore, it be~oming a commercial 

web host would again have be considered as a dear expansion of use. 

In their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul 

· A venue, the Project Sponsor's submitt~ states this project_ will "represent a local tho ice for the 

San Francisco Small Business.Community". It will "help attratt and retain small businesses and 

start-up conipanies" and in turn, that will "promote further job gi:owth. in San Francisco." They 

believe they can "provide a higher degree of service than the larger national and multi-national 

platforms" as long as it_ will "not require _construction of a new facility." 

An ISE would have been principally permitted under the site's previous M-1 (Light Industrial) 

zoning, however pursuant to Eastern Neighborhoods rezoning to UMU, Data Centers are 

prohibited iq UMU. The Project Sponsor admits that the site had b~en vacfill_t since 2010 and 

that in that -time RCN/Astound had not secured. the appropriate permits to establish an ISE at 

435-437 Potrero Avenue. It is my contention that they did not provide Internet Services from 

this site, but rather from their Data Center at 200 Paul, and that pursuant to their Franchise 

agreement Utility Permit, the Potrero hub is considered a "facility" and thus not regulated by 

Planning. 

3 "RCN has a principal headend and hub site located at 200 Paul Avenue,· San Francisco, 

California 94124 .. RCN utilizes an ancillary hub sit~ at the following location: 437 Potrero 

A venue, San Francisco, CA, 94,110. This hub slte is served by and technically integrated with 

the principal headend. RCN serves the general population within this OVS service area." · 

www.fcc.gov/bureaus/mb/ovslrcnsfnoi.doc 

3 
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This calls into question the lack ·of due diligence. Why wasn't this assessed as a new project for . 
. . . . 

cu·approval, rather th.an "l~gitimized" as an existing business that could forego environmental 
. . . . . 

review? In this context, CEQA analysis becomes very important· If tb._e pr9ject fails to meet 

the Class 1 guidelines of an "existjng facility" it is not categorically· exempt The facility 
. . 

· ·exists, ye_s ... but it is no longer an anciU;ey hub for digital cable.. RCN/ Astound aban4oned the 

utilitY use of 435-437 Potrt:ro lli 2010 when the~_ lease expired.. The pending li:se is predicated 

by what it has sought entitlement to be_come, a commercial web host 

Negligible refers to a quantity so smal.i it can be ignored; something so insignificant it ~s ·neither 

impor?mt, nor worthy of consideration. The p~anned expansion ofµse is neither illsignificant 

nor negligible ... and even if itWa.s it's s~ not categorically exempt 

. . 

The e~ception to the exemption i.S th~ a project with the potential of causing. significant 

cumulativ~ impacts·, or which othe~e has a rea5onable possibility of r~sulting in significant . 
. . 

effects d(!e.s not qualify for exemptions. 

PUBLIC HEALTH AND SAFETY 

The following statement from the Project Sponsor's Submittal is not true: "the CU Authorization • 

· will not be· detripiental to the health, ~afety or general welfare of the persons or the b~inesses :in · 

the vicinity." 

. . . . 

There is an industrial sized 4,000 KW Generator on-site and the eIJiissions "stack" is· located .. 

directly in our back yards. The health :cisks associated with Toxic All Contaminant [TAC] . . . . . . 

_ ar~are quantified by ones distance to the sourc~ .. TAC's are dir~tly related to ~ Hefil:t 

Att?.ck:s, Strokes, Hypert~ion and shorter life spans .. ~otrero Ave has very poor Air Quality 

and Noise L~vels, both which measure ParaJ.lt?l to Highway 101, which is two blockS away. 

San Francis~ Municipal Code§ 20014 stat~s: 

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002) 

4 . 
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17ie Board of Supervisors finds and declares the fallowing: 

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen oxides 

(NOx), particulate matter with a diameter of 10 microns or less (P Ml 0), sulfur oxides 

and hydrocarbons contributing to ground-level ozone, and reduced visibility. 

(b) Diesel exhaust" is linked to short and long-term adverse health effects in humans, 

which include lung cancer, aggravation ofrespiratory and cardiovascular disease, 

aggravation of existing asthma, acute respiratory symptoms, and chronic bronchitis and 

decreased lung/unction. 

(~) In August of I 998, the California Air Resource Board listed diesel exhaus~ 

sper;ifically particulate emissions from diesel fueled engines, as a "toxic air 

conJaminant" 

(d) According to the Bay Area Air Quality Management District (BAAQA1D), Diesel 

Backup Generators tend to emit more pollutants than a new well-controlled power plant. 

In fact, even a clean diesel backup ge;1erator may emit more than 20 times as much NOx 

per kilowatt-hour as a new well-controlled power plant. Older dirtier Diesel Backup 

Generators may emit 200 times as much NOx. 

(e) The Bay Area is currently designated nonattainment for the national ozone standards 

by the United States Environmental Prote~tion_Agency. 

(f) The Bay Area is currently designated 1~onattainmentfor the state ozone and PMIO 
standards by the California Air Resource Board 

(g) I71e City and County of San Francisco is concerned about the health hazards posed 

by diesel emissions polluting the air, and wishes to impose limitations on Diesel Backup 

Generators to reduce the emission of diesel exha.ust. 

BAY AREA Am QUALITY MANAGEM:ENT DISTRICT (BAAQMD} 

Although the permit to operate the generator had expired during vacancy, the Bay Area Air 

QUality Management District (BAAQMD) has already issued a new permit for the new use. As 

part of the exhibits is the new permit and for your comparison are the old permits emissions 

report which details 19 of a hundred plus toxins this generator emitted into my ?ackyard under 

5 
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the pre"0-ous permit Please note that the toxins are measured in .lbs per day (year~y emissions 

divided by 365 days). 

Genei~or's are notjust for emergency u5e. Generators have to be regularly tested and 

maintained. Anytime there is interruption in power the engine fires on. There ~11 not always be 
. . . . 

staff at the facility, and s~metimes problems can't be immediately fixed. Is my neighborhood 

expected to shelter in~place? Indeed, we are, and due to the "mi$sion critical" ~ture· of a data 

center, this allows for the potential of hours upon·hours of:illdustrial strength.diesel emissions in 
. ·. . 

this· increasingly residential neighborhood. 

Several adjacent neighbors. on Utah Street and Potrero Avenue have testified that the <?ld · 

generator would emit visible plumes of black u.~oke".- which is not smoke at all, it is actually 

carcinogenic. soot;. emitted into our backyards and into the air for we breathe; and the vibrations 

could be felt whenever .the ·generator was in use. 
. . . . 

The problems are notjuSt attributed to the generator, but also to rioise from-the rooftop fans. 

One neighbors describes (i constant electtjcal hum that eman~eci from the building that could be 

promiiiently .. heard in the evening. Two neighbors who live directly behind 435-437 Potrero 
. . 

describe the period after the former tenants ~eft as being relief from the audible static they had 

endured for years. 

The Project Sponsor states. that the existing HV AC meets noise s:tandards. They also propose 

· specific mitigation measures (e.g. Mufflers) to reduce sound. ·The motion adopted by the 
. . 

P~g ~ommissio~ recogriizes that a ~oise study ~s underway-bU:t not yet c9mpletecl Un~~ 

CEQA, you haye to complete the enviro:llmental analysis prior ~o project approval. Neither the 
. . 

CEQA checklist, nor any other environmental ~cume?J.ts e~st 

This project is not exempt from environmental review, but rather is a prim~ '?andidate for 

environmentaI review .. 

Not only did the former tenant not obtain permits with Plannirig .fo~ an ISE, but also they never 

.:finalized any permi~ with DBI tbrotighout ~eir entire lease, including the electrical. They 

were tenants who officially terminated USf? ~en they left 'and now the landlord is trying continue 

use years later, thus the Ltlegitirniz.ation". 

6 
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There ha~ been no disclosure of the adverse environmental and health effects to the surrounding 

neighborhood from the project sponsor or by Planning. This project has nearly escaped 

environmental review via "legitimization" and the CU process. 

LAND USE STANDARDS 

General Welfare Standard 

• "The establishment, maintenance or conducting of the use for which a use permit is 

sought will not, under the particular case, be detrimental to the public welfare or injurious 

to property or improvements in the neighborhood" (Hawkins v. County of Marin (l 976) · 

54 Cal.App.3d 586). 

N wsance Standard 

"Any u5e found to be objectionable or incompatible with.the character of the city and its 

environs due to noise, dust, odors or other undesirable characteristics may .be prohibited" 
. . 

(Snow v_ City of Garden Grove (1961) CaLApp.2d496). 

General Plan Consistency Standard 

• "Although use perrriits are not explicitly made subject to a general plan meeting the 

requirement of state law, that conditi~n is necessa,illy to be implied from the hierarchical 

relationship of fand use)aws. Thus, use permits are struck from the mold of the zoning 

law, the zoning law must comply with the adopted general plan, and the adopted general 

plan must conform with state law; the ·validity of the pennit process derives from 

compliance with this hierarchy of planning laws (Neighborhood Action Group v. County 

. of Calaveras (1984) 156CaLAppJd1176). 

Zoning Consistency Standard 

• "To obtain a use permit, the applicant must generally show that the contemplated use is 

compatible.with the policies in terms of the zoning ordinances, and that such use would· 

be essential or desirable to the public convenience or welfare, and will not impair the 

integrity and character of the zoned district or be detrimental to the public health, safety, 

morals or welfare" (O'Hagen v. Board of Zoning Adjustment (1971) 19 Ca1App3d 151). 
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CALL FOR RELIEF 

I humbly request that the.Board: (I) talce peremptory action by issui:r;ig a pelJilanent injunction of 

the CUP; (2! COif!.pel Planning to rescind _its determination that the. pro] ect is eligible to forego 

environmental review, and; (3) require .that in the future Plfilm.ing ·e<;>nduc~ l:!- tho~ough 

environmental analysis for all proposed ISEs to determine whether they "may -have a significant 
. . . . 

effect on the. environmenf'. 

DECLARATION 

I declare under penalty of perjury under the laws of the Stat~ of California·~ the foregoing is 

· . true and correct. · 

MICA!. RrnGEL 

,· 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

Subject to: (Se/eel only if applicable) 

O Affordable Housing (Sec. 415) D First Source Hiring {Adrnin. Code) 

O Child Care Requirement (Sec. 414) 

• Other (TIDF - Sec. 411) 

D JobsHo~sing Linkage Program (Sec. 413} 

D Downtown Park Fee {Sec. 412) 

Planning Commission Motion No. 18921 
HEARING DATE: JULY 11, 2013 

Date: 

Case No.: 
Project Address: 
Zoning:. 

Block!Lot: 
Project Sponsor: 

Steff Contact_: 

July 3, 2013 
2013.00477 c 
435·437 Potrero Avenue 
UMU (Urban Mixed Use) District 

58-X Height and Bulle District 

3974/022 

Industry Capital Internet Infrastruchu:e, LLC 

1 Sansome _Street, 1511i Floor 

$an Francisco, CA 94104 

Corey Teague - ( 415) 575-9081 

corey.teague@sfgov.org 

· ADOPTING FINDINGS RELATING TO IRE APPROVAt OF CONDffiONAL USE 

AUIHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H), 

TO ALLOW APPROXIMATELY 10,000. GROSS ~QUARE FEET OF INTERNET SERVICES 

EXCHANGE ON TaE. ENTIRElY OF .. BOlH ROORS OF THE EXIS~G TWQ-STORY BUILDING 

WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BUl.K 

DISTRlCT. 

PREAMBLE 

1650 Mission Sl 
Suite400 
San Fr.llcisco, 
CA 94103-2479 

Recepliost 
415.558.6318 

Fax: 
415.55B.64D9 

Plilnnin~ 
loformallon: 
415.558.6377 

· On April 18, 2013, David Si).verman, on behalf of Industry· Capital· Internet Infrastructure, LLC 

(hereinafter ''Project Spon5or"), filed .an application with the Planning Department (hereinafter · 

''Department") for Conditional Use Authorization under Planning Code Sections 179:1, 227(r), 303, and 

303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange ·on the entirety of 

both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X· 

Height and Bulk District. 

On July 11, 2013, the San Francisco Planning Commission (hereinafter "C<;>mrnission") conducted a duly 

noticed pub~c hearing ·at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 



Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477-C 
- 435-437 Potrero Avenue 

I I The Project is exempt fro~ .the California EnvU:onmental Quality A~ ("CEQA") as a Gass 1 categori£al 
. exemption_ -

The Commission has h~d and c_onsidered the testimony presented to it at the pu~lic hearing ar:id has 
further considered written materials and oral testimony presented on behalf of the applicant,. Deparbnent 
staff, and oth~ interested parties- · · 

MOVED, that the Commission here1'y· authorizes the Conditional Use_ request~d in Application No_ 

2q13_0477c, Subject to the conditio~ cc:m~ in "EXHIBIT. A" of this motion, based on the following 

. findings: . 

FINDINGS 

_ Having. reviewed the materials ide:ntified in.the preamble above, and having heard all testimony and 

arguments, this Commission finds, concludes, and determines a5 follows: 

1. The above recitals are accurate and constitu~ findings of~ CommissioIL 

2. Site Description anq: Present Use.· The project is located .on the_east side .of Potrero Ayenue 

b.etween 17th and Mariposa Streets. The property is lpcated within the UMU (Urban Mixed Use) 
District with a 58-X height and bUlk district. The irregularly shaped parcel is neatly 5,000 square 

feet and contains ~ appro.ximallfy 10,000 square foot,. two-s~o:ry buil9-ing that_ was built in 1950 
and the building was occupied as an Int~et Services Exchange from 2000 to 2010 (most reCen.tly 
d..b_a Astound Networks)-

3.-. Surrounding Properties and Neighborhood. The'project site is Ioeated in an area where the 
a;mmercial nature of Showplace Square and·lower Potrero begins to transition towards a mix of 

uses, including resid~tial. As such, it is surrounded by a miX of building types and sizes, and a . 

~ ot" land uses. The subject property is lo~ted in.~ cluster of UMU .zOnfng that ~o bord~ 
RH-2 (along Utah Street) and PDR-1-G_ Land use5 on the subject block include a gas station, art 

. studio, autO' repair shop, residential buildings, and a vacant lot proposed for. ·rE;sidential 

development ( 480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero 
Shoppirig'Center, and the Saka Gakkai Int~tional of America Bud~ Center. _ . 

4.. Project Description. .The applicant proposes to establish an hi~et Services Exchange (ISE) to 
occupy· the entire building of approximately 10,000 square , fee.t through the Eastern 

Neighborhoods Legitimization program. No changes to the exterior of·the builcling are p~oposed 
except for. some additional screerung for th~ existiilg rooftop mechanical equipment. In contrast 

· to larger. ISEs, this project's small scale, I~ oWnership, ~d · cen~ location will allow it to · 

provide services to smaller users and ?usmess~ within the City.· 

. - -
5. Public Comment. "When the ~se report was issued on June 3, 2013, the Department had not 

. receiyed any comments fr~m the public explicitly supporting or opp0sing the project. However, 
several neighbors did express concerns about specific aspects of the project that were generally 
"related.to the operation of the 'backup g~erator. These concerns were based on their experienees 
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Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Pofrero Avenue 

from previous operators o_f the building. Additionaµy, one neighbor on the subject block clarified 

that they are in fact opposed to the project. In response to these concerns, the current Project 

_Sponsor held a meeting at the project sitewith a group of concerned neighbors on July 1st: 

On July 1_"0t1i and 11th, the Department received new emails of opposition from two neighbors on 

the subject block, one email of opposition from a resident living approximately 4 blocks away, 
and one email of opposition frqm a resident who didn't identify their address. The· primary· 
concerns in those emailS stem from the potential noise, vibrations, and discharge from the backup 
generator in the building. 

6. Planning Code Compliance: The Commission finds. that the Project . is consistent with the 
relevant provisions of J:he Planning Code in the following manner: 

A. Legitimization. Planning Code Section 179.1 established a time-li.mjted program wherein 
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit 

of required pennits may seek those p~ts. Uses that could be "'legitiril.ized"' under this 

Section are those uses which, under the current provisions of this Code. and without this 

Section, could not otherwise seek the required permits. 

The praposed Internet Seruices Exc:Jumge (!SE) origin.ally occupied. the subject building i!f 2000. The 
. subject property was zoned M-1 at that time, which permitted · ISEs with a Conditional._ Use 

· Authorization. The Zoning .Administrator issued a I..ette:r of Legitimization. on June 4, 2013 far this 
project stating that the appr~tely 10,000 gross square feet of Internet Seroices Erchrm.ge . 
oc"ai.pying the entire eristing building is el.igible to be approved as a legal. rwnconftn:ming use pursuant 
to Planning Code secti.an 179.1. AS such, the projf!Ct is now seeking a Conditional Use Authorization 
under the provisions of the prapertjes former M-1 zoning. 

7. · Planning Code Section 303 ·establishes criteria for the Planning Commission to consider when 

reviewmg applications for Conditional Use appro~ .On balance, the projec~ does comply with 
said criteria in that: · · 

A. The proposed new uses and building, at the size and int~ty contemplated and ·at the 
proposed location, will provide a development that is necessary or desirable, and compatibl.e 
with,. ·the neighborhood or the comrrumity. 

The praposed Intei-net Sefuices Exchange has already existed at the site for more than ten· years 
without cmy reported complaints from surrounding businesses or residents. The low-intensity natu_re 
of the use, along with its relatfoel.y small s~ and scale,_ make it compat£ble with the ~ting mixed use 

surroundings. Additionally, the use prcroides a locally-owned, small-scali option for small businesses 
within the City for data and information storage. 

B. The proposed project will not be detrimental _to the health, safety, convenience or general 

welfare of persons residing or working in the vicinity. There are no feati.rres of the project 

1794 3 



Motion No.18921 
July 11, 20~3 · 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

that could be detrimental to the health, safety or convenience-of those residing· or workinis · 
the area, in that: · · 

i. Nature qf proposed. site, including its size and shape, and the proposed size, shape and 
arrangement of structures; · 

The erisf;iJJg building is two stories ./m.d approzimatcly 30 feet high. Ji was Origi.milly built in 1950 

- and is repr~entative of the ~ize and scal.e of buildiTJ-gs in the area. Thi project-wmdd not enlarge or 
rediu:e the size of the buihling. 

ii. The accessibility and traffic patterns for persons and. vehicles, the type and volume of . 

such traffic, arid. the adequaey of proposed. off-street parking and loading; 

The nature of the project is such that very little traffic will be generated because it is not a typical 
commercial. use where customers !XT11le to the place, of business to recci_ve a s.eroice or purchase a 
good. .Mtlit:ionally, only two to four workers will be present at a time. Therefore, the project will 
not create issues for traffic orparking. 

iii. The safeguards afforded to prevent 'noxious or offenSive· emissions such-~· n~ise, glare, 

dust and odor; 

The existing HVAC equipmen.t consists of s£rrJen fen units. that will comply with the Srm Fra:ncisco 
Noise OrdiJumc.e the equipment ~ does not emit cmy dust or odors. The backup generator wilJ 

only be used for testing-and in emergencies_ like poWer ~tages. 

iv. Treatment giveri, as appropriate, to such aspects as landscaping. scre~g. open spaces, 
parking. and loading areas, service areas, lighting and signs;· 

The existiJ;g building .-cove:rS the e;ritire site rmd includes . no· open space or landscaped areas. All · 
lighting tind signing will meet Plannmg ~ode requirements. 

C. That the use as propqsecj. will comply with the applicable provisions of the Planning Code 
. and will not adversely affect the Generai Plan. 

The Projed eomplies with all relevant requirements IXf1Ji standards of the Pla.nning Cade· ll1ld is 
consistent with objectives fl!!-d policies of the General Plan izs detrl:i!.ed beloW. . 

D. That the use as proposed would provide development that is in c~nformity 'With the purpose 

of the-applicable Neighborhood Commercial District. 

The project is not located within a Neighborhood, Commercial ~-
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Cl\.SE NO. 2013.0477 C 
435-437 Potrero Avenue 

8. Planning Code Section 303(h) establishes. additional criteria for the Planning Commission to 

consider when .reviewing applications for Conditional Use Approval of Internet Services 

Exchanges. On balance, the project does comply with said criteria in that 

WFMllCISI:ll . 

a The intensity of the use at this location and in the surrounding neighborhood is not such 

that allowing the use will likely foreclose the location of other needed neighborhood
serving uses in the area; 

The use has a low intensity and has existed in the bui1ding for .more than ten years with no kn.own 
negative impacts. Additionally, the existing buz1ding is not currently designed to easily 
accommodate a more active commerciol use, and therefore is suitable for an Internet Services 
Exchange. 

b.· The building in which the use is located is designed in discrete elements, which respect 

the scale of development in adjacent blocks, particularly any existing residentiai uses; 

The existi.ng building is two stories and approrimaiely 30 feet high. It was origi7Uilly built in 1950 . . 

and is representative of the size .and scale of buildings in the area. The project would not enlarge or 
reduce the size of the building. 

c. Rooftop ~pment on the building in which the use is located is screened appropriately; 

The project is required to provide adequate screening of rooftop· 'equipriu:nt pursuant to Planning 
Code Section 141 and Condition of .Approval No. 6 in this motion. 

d. The back-up power system fy>r the proposed use will comply with all applicable federal 
· state, regional and local air pollution controls; 

The existing backup generator CDmplies with aII. relevant_ controls and is permitted by the Bay 
Area Air Quality Management Dis.t:rict (Permit No. 21731). 

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San 

Francisco Noise Control Ordinance; 

A consultant is currently conducting a noise analysis for this building. The buil.ding's rooftop 
mecJUmi.cal equipment will be al.tered a:ndlor replaced to en.sure rompiitmce with nuuimu.m noise 
levels permitted for commercial and industrial buildings (no more than eight dBA above the local. 
ambient at any point outside of the property plane) in the San Francisco Noise Ordi:ruznce (Section 

2909 ?f the San Francisco Police Code). This requirement is also listed as Condition of Approval 
No. n of this motion. 
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CASE -NO. 2013.0477 C 
·435-437 .Potrero Avenue· 

f. The building is designed to mihimi.Ze energy.consumption, such~ through the use of 

energy.:efficient teclmology, including without limitation, . heating, ventilating and air 

· conditioning systems, lighting controls, natural ventilation and recapturing wa.Ste heat, 

and as such commercially available tei;:bnology evolves; . . 

The a?sti.ng equipment at the site is fully operable.. However, the project will also "use .the 
fall.owing energy sa:uing techni.ques to reduce the total. paw~ consumption of the bui.1.diJig: 

1) · Energy efficie:rr.t Toshiba G90000 UPS systmzt; to in.crease the efficie:n.cy of the current 
un~terruptible power system ftinn 80 percent efficieney to 96.5 percent eJfoie:ncy. 

2) Cold isle containment, which am r~ii.ce_ the pa7.ber ~sociated with mechanical. cooling by 
25 ta 30 perc;en~. 

3) Ai!'-side economization, which c.a.n reduce the cooling power amsumption by an 
estimated 50 to 60 perCe:ni . . 

g. The project sponsor has examined the feasioility of supplyjng and, to ·the extent feasible, 

will supply all or a portion of the _·building's power needs through on-~ite power 
generation, such as through the use o_f fuel celli or co-generation; · 

The project sponsor studied the feasibiliiy of using on-si.te Co-generation md fuel. c:ells. However, 
due ta the limited lnt size, _su.ch power generatWn is-not possible. · 

. . 
h. The project sponsor shall have submitted design capacity and projected power use of the 

building as part of the conditio~ use application; . 

. The building is seroed by PG&E with a 1.0 mega volt ampere ("MVA") dedicated un.dergr:ou:nd 
feed fransJcmner that. is i.ocated inside the building. This translates into a seroiced capac#y of 
appr~xijnatel.y BOOkW of power per hour. Using a '{}ar:anciJ faclar·estimate of 7.5 percent, the 
projected 11'Ulrin:ium annucl energy_ use is 6,500,000 K.'Nh. per year, or 540,000kWhper month. 

The fallowing table provides pr.ojeCted monthl.y energy use per. yfl1T as the building is leased up 
wer time: 

2013 2014 2015 2CJ16 

36,000 . 216,000 360,000 540,000 

. 9. General Plan Compliance. The Project:· is, on balance, consiStent with the folloWing Objectives 
and.Policies of the Gener.µ Plan: . . . 

COMMERCE AND INDUSTRY 

Objectives and Policies 

OBJECTIVE 1: 

6 
1797 



Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

. MANAGE ECONOMIC GROW1H AND CHANGE TO ENSURE ENHANCEMENT OF 1HE 

TOTAL CITY LivrNG AND WORKINIG ENVIRONMENT. 

Policyl.1: 
Encourage development which provides substantial net benefits and minimizes undesirable 

consequences. Discourage development that has substantial undesirable consequences th.at 
' cannot be mitigated. 

~ project will provided a much needed support service for other businesses within the City without 
producing undesirable consequences. 

·OBJECITVE 3:· . 

PROVIDE EXPANDED EMI'LQYMENT OPPORTVNITIES FOR crrY .RESIDENTS, 
PARTICULARLY 1HE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. 

Policy3.4: 
.ASsist newly emerging economic actiyities. 

OBJECTIVE 4: 

IMPROVE . TI-IE VIABILTIY OF EXISTING INDUS1RY IN. THE CITY AND 1HE 

ATIRACTIVENESS OF 1HE CITY AS A LOCATION FOR NEW INDUSTRY. 

Policy4.l: 
Main~ and enhance a favorable business climate in the city. 

Policy 4..2: 

Promote.and attract those economic activities With potential benefit to the City. 

The project will provided. a. much needed support service for other businesses tO locate and grow within the .. 
City, eipeciall.y bus~nesses with technologiCal. support :needs. 

10.·· Planning Code Section 101.l(b) establishes eight priority-planning polic:i~ and requires review 

of permits for consistency with said policies~ On balance, the project does comply with said 
policies in that 

A. That existing neighborhood-serving retail uses be preserved and enhanced and· future 
opportunities for resident·employment in and ownership of such busines5es be enhanced. . 

The praposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the 
area. 

-B. That existing housing and neighborhood character be conserved and protected in order to 
preserve the culturai and economic. diversity of our neighborhoods. 
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CASE NO. 2013.0477 C 
435437 Potrero Avenue 

.The; proposed ·use has existed with.in· the subject buz7di.ng since 2000- (including .periods of VtJCfl11C]f). 

Cantinuing ~ use at this lf?cation u:z1l izot impact existing lwusing or neighborhood dtaracter. 

C. Tha~ the City's supply of affordable housing be preserved· and enhanced, 

No housing is created or remoiied as part of this project. 

D. That· comffiuter traffic not impede ~ transit 11~ce. or overburden our streets or 
neighborhood parking. 

The nature of the pl-oject I? SU;ch tJzat very little traffec will be generated because it is not a typical. 
comm~cial use where :cu!!tonu;rs came to the place of business to receive a se:roi.ce or purchase a good. 
.Ad:ditionally, ~ly twci ta four workers uifl. be present _-at a time. Therefore, the project will not create 
issues for traffic, parki.n.g, or MUNL 

E. That a diverse economic base be ~aintained by protecting our industrial and service ~ectors 
from disp~cement. due to commercial office development. and that future opportPruties fqr 
resident emplo)rment and _ownerShlp in thes~ sectors~ enhaitced.. -

The Project will not displaCe any seroice or indusfry establish:nu:nt, but wi1I instead preserve mui. 
industrial service that has existed at thiS site since 2000. • 

F. That the Gty achieve the greatest possible preparedness to.protect against injury and loss of 
life In. an earthquake. . 

Th;e. project inclwies no significant changes to the exis_ting building. 

G. That landmarks and historic buildings be preserved.· 

The suhject building was determined to not be a historic. resource 'by the Sh.owplace Square/Northeast 
. . . 

Mission Historic Suroey. 

H. That our parks and open_ space-and their a~ess to sunlight an:d -~be protected from 
development. 

The project will have 7W impact on existing parks and open 5paces. 

11. The Proje<;t is consistent with and would" promote the general and specific purposes of the Code 

provided tmd~ Section lDU(b) in that, as designed, the Project would contribute to the character: 
and stability of the neighborhood and woUld constitllte a b~efic:ial development. . 

12. ·The Commission hereby finds that approval of the Conditional Use authorization would promote 
the health,. safety and welfare of the Gty. 
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DECISION 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

That based upon the Record, the stibmissions by the Applicant, the staff of the Department and ~th.er 
interested parties, the oral testimony presented to this Commission at the public hearings, and all other 

·written materials submitted by all parties, the Commission hereby APPROVES Conditfo~al Use 
Application No. 2013.0477C. subject to the following conditions attached hereto as "EXHIBIT A:' in . 
general conformance with plans on file, dated May 30, 2013, and ~tamped "EXHIBIT B", which is 

incorporated herein by refe:ieni:e as though fully set forth. 

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggriev~d person may appeal this Conditional 

Use Authorization to the Board of Super-visors within thirty (30) d~ys after the ~ate of this '.Motion No. 
189!1. The effective ·date of this Motfon shall be the date of this Motion if not appeal_ed (After the 30-

da.y period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 
Board of Supervisors. For further information; please contact the Board of Supervisors at (415) 554-

5184, City Hall, Room 244, 1 Dr. ~!ton B. Goodlett Place, San Francisco, CA 94102. 

I hereby certify that the Planning Corrunissi~n ADOPTED the foregoing Motion on July 11, 2013. 

Jonas P. Ionin 
Acting Commission Secretaiy 

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu 

NAYS: CofI1IDissioner Sugaya 

ABSENT: Commissioner Hillis 

ADOPTED: July 11, 20i3 
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Motion No. 18921. 
July 11,2013 

AUTHORIZATION 

EXHIBIT A 

CASE NO. 2013.0477 C 
435-437 Potrero Aveniie 

.This authorization 'is for a conditiona). use to all~w ~pproximately 10,000 gross s~e feet C?f. rii.teniet 

Services Exchange On. the entirety. of both floors of the existing two-story building located at 435-437 . 

. Potrero Avenue,. Bl~ 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and 
. 303(h) within the UMU District and a SS-X Hei~t.and Bulk J?istrict; in g~al eonformance with plans, 

dated May 30, 2013, and stamped ~IT B" included in the docket fo:i: Case No. 2013.0477C and. 
subject tci conditions of approval ~eviewed and approved by the. Commission on July 11, 2013 under·· 

Motion No. 18921. This authorization and the conditions contained herein run with the property ;md not 
with ~ partiaili.r Project Sponsor, business, or operator.· ' . · · . 

R.ECORDATION _OF CONDITIONS OF APPROVAL 

Prior to the issuance of i:he buildillg pemiit or commencement of use for ·the Project the . Zoning 
Administrator. shall approve and· order the recordation of a Notice in the Official Records of the Recorder 

of the City and Co1:ffi.ty of San Francisc0 for the subject property. This Notice shall state that the project is 
subject to the conditions ~f approval _contained herein ·and reviewed and ·approved by the _Planrring 

CommiSsion onJnly 11, 201.3 ~der MotionNo 18921. 

PRINTING OF CONDITIONS OF APPROVAL ON. PLANS 

The conditions of approval under the 'Exhibit A' of this Planning Commission Motion No. 18921 shall be 

reProduced on the Index Shee~ of construction plans submitted ·with the Site or "Buildirlg permit . 

application for the Project The Index: Sheet of the construction plans shall reference to the Conditional 
Use autho~tion and any subsequ~ amendments or modifications. 

· -SEVERABILITY 

The Project shall comply with all applicable City codes and requirements. If any clause,. sentence, section 
or any part of these conditions of approval is for any reason held to be invalid,. such invalidity shall not

a.ffect or imp;rir other remaining clauses, sentences, or sectj.ons of these conditions. This. dectsion c~nveys 
~o right to coristruct, or to receive a building.pemiit. "Project Spon5or' shall include any subsequent 

· responsible I'.'arty. · 

CHANGES AND MODIFICATIONS. 

_Otanges to the approved plans may be approved administratively by ·the Zoning Admmistrator. 

Significant changes and. modifications of cop.ditions shall require Planrung Coi:Dmission approyal of a 

new Conditional Use authorization. · · 

1801 
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Motion No. 18921 
' July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

Conditions of Approva·I, Compliance, Monitoring, and Reporting 
PERFORMANCE 

L Validity~ The authorization and right vested by virtue of this action is valid for three (3) years 

from the effective date of the Motion. The Department of Building Inspection shall have issued a 

"Building Permit or Site Permit to construct the project and/or conunenc~ the approved use within 

this three-year period. 
For infarmati.on about compliance, contact Code Enfor=nent, Planning Department at 415-575-6863, 
www.sf-.planning.org. 

2. Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year 

p~od has lapsed, the_. project sponsor must ·seek a renewal of this Authorization by filing an 

applii:ation for an amendment to the original Authorization or a new application for 
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit 
application, the Commission shall conduct a public hearing iri. order to consider the revocation of 
the Authorization_ Shc:>uld the Commission not revoke the Authoriza~on following the closure of . 
the public hearing, the Commission ,shall detennine the extension of time for the continued 

_validity of the Authorization_ . 
For informa.tirni about compliance, contact Code Enfarcime:nt, Planning Department at 415-575-6863, 

unmi:_.ef-planniizg.org. 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must corn:cneri.ce 

within the timeframe required by the Department of Building Inspection and be continued 
diligently to completion_ Failure to do so shall be grounds for the Commission to consider 

revoking the approval if more than three (3) years have passed since this Authorization was 
approved. . · 

For infortna.tion about complliznce, contact Code Enforcement, Planning Department at 415-575-6863, 
.. UJWllJ.~fpla:nning.org. 

4. · Extension. All time limits in the preceding three paragraphs may be extended at the discretion of 

the Zoning Administrator where implementation of the project is delaJed by a public agency, an 
appeal or a legal challenge and only by the length of time for which such public; agency, appeal or 
challenge has caused delay.. . 
For information about compliance, contact. Code Enfarceme:nt, Planning Depaitment at 415-575-6863, 
www.ef-planni.ng.org. 

5. Conformity wi:tf1 Current Law. No application for Building Pemiit. Site Permit,. or other 

entitlement .shall be approved unless it complies with all applicable provisions of Gty Codes in 

effect at the time of such approval. Far information ~out compliance, contact Code Enforcement, 
Planning Department at 415-575-6863, wuno.sf-plcmning.org. 

DESIGN - COMPLIANCE AT PLAN STAGE 

6. Rooftop Mechanical Equipment. Purruant to Planning Code 141, the Project Sponsor shall 

submit a roof plan to the Planning Department prior to Plannmg approval of the building permit 
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Motion No .. 18921 
July 11.20_1.3 

. . 

CASE; NO. 2013.04n C 
435-437 Potreio Avenue· -

application. Rooftop mechanical equipJ:!!.ent, if any is proposed as part of the Project, is required 

to be screened so as" not to be visible from any point i:i-t or below the roof level of the subject 
. building. 

Far in.formiilion abo~t compliance, canttict t:he Crise Planner, Planni.ng !Jepartment, ai 415~558-6378, 
www.sf-plarming.org. 

PROVlSIONS 

7. T~it Im.pact Development Fee. Pursuant to Planning Code Section 411 (formerly Otapter 38 
:· of the Administrative Code), the Project Sponsor shall pay the Transit Impact· Development Fee 

(IIDF) as required by and based_ on C;Ira:wmgs submitted ·with the Building Permit Application.· 

·Prior to the issuance of a temporary certificate of-occupancy,_ th~ Project Sponsor shall provide. 
the ·Planning Director with certification that the fee has been paid. . . · 

For inftn!natiDn Ubout compliance, contact t:he Case Piamj.er, P~in.g. Department ai 415-558~6378, 
www.ef-pl.arming.org . 

. MONITORING 

8. Reporting. As long as the use remains an Intern.et. Services Exchange, the project sponsor shall · 

~mit to the Plantllng Depar!ment ·on an annual basis power use statements Jor the p,revious 
twelve-month period as provided by all suppliers of utilities and shall submit a written, annual 

report to the J:?epartment of Environment and the Planning Deparbnent ~hich shall state: (a) the 
annual energy ~onsumption and ~el 'consumption of ·all .t~ts and occup~ts of the Internet 

: Services Exc:h.ange; (b) the .number of all diesel generators located at .the site ·and the ho~s of. 

usage,. including usage for testing purposes; .( c) evidenre that diesel generators at the site are in 
compliance with all applicable loCal, regi.ona,l, _state c_md federal pennits, regulations and laws; 
and (d) such other information as the ~g Commission may require. · 

For information. ab~~. camplimi.ce, contact Code Enforcement, Planning Dep'artmen.t ai 415-~5-6863, 
www.sfplanriing.org. 

9. _Enforcement ._Violation. of any of the Planning Department conditions of. approval contained in 
this Motion or of any other provisions of Plamring Code applicable to this Project shall be subject 

to the enforC:ement procedures and administrative penalties set forth under Planning Code 

Section 176 or Section 1~6.1. The Pl~g Department may also r_efer the violatjon complaints to 
other city deparbnents and agencies for appropriate 'enforcement aclion under their jurisdiclion. 

For f:nformati.on about r:Ompliance, ~tact Code Enforcement, Pl.im.ning Depa:rtmen.t _at 415-575-686_3, 

www.sfglanning:orz.. 

10. Revocation du~ to Violation of· Condifion5.· Should implementation of this Project result in 

. c:Omplaints from- interested property o~, r~idents, or. commerclal lessees Which are not 

resolved by the Project Spon5or and found to be in violation of the: Plannlng Code and/or the 
specific c0nditions of approval for the Project as 'set forth in Exlu'b~t A of this Motion, the Zoning 
Administrator_ shall ref~ such complaints to the Commission, after which it may hold. a public · 
hearing on the matter to consider revocation of this authorization. · 
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Motion No. 18921 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

·For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sfplanning.arg. 

OPERATION 

11. Noise Control. The premises shall be adequately soundproofed or insulated for noise and 

operated so that fixed-source equipment noise shall not exceed the decibel levels speCified in the 

San Francisco Noise Control Ordinance. 
For information about compliance with the fixed mechanical objects such as roojtap air conditioning, 
restaurant ventilo.tion systems, and motors II11Ji compressors with . acceptable noise levels, co:itact the 
Environment.al Health Section, Department of Public Health at (415) 252-3800, www.sjd:ph.;rg. 

12. Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the · 
· building and on the roof through r~pai!, retrofit, or replacement of the equipment. 

For information about complia:nce, contact Code Enforcement, Planning Department at 415-575-6863, 

www.sf-planning.org. 

13. Backup Generator Operation. !he Project Sponsor shall attempt to .reduce the emissions of the 
backup generator, such as use ofbiofuels instead of diesel fuel to operate the backup generator. 

Fof information about compliance, contact Code Enforce:irumt, Planning Department at 415-575-6863, 

www.sf-plamiing.org: 

14. Sidewalk Maintenance. The Project Sponsor shall maintain the main. entrance to the bmlding 

and all sidewalks abutting the subject property in a dean and sani~ condition in compliance 
with the Department of Public Works Streets and Sidewalk Maintenance Standards. 

For in[ormai:Wn about compliance, contact Bureau of Street Use and Mapping, Department of Public 
Works, 415-695-2017, http://sfd:pw.arg. 

15. C~mmunity Liaison. Prior to issuance -of a building pennit to construct the project and 
implement the approved use, the Project Sponsor shall appoint a community liaison officer to 
deal with the issues of concern to owners and occupants of nearby properties. The Project 

$ponsor shall provide the Zoning Administrator with written noti~ of the name, business 
address, and telephone num,ber of.'the community liaison. Should the contact information change, 

the Zoning Administrator shall be ~a~e aware of such change. The community liaison shall 
report to the Zoning Administrator what issuesf if any, are of concern to the con:irounity and what 
issues have not been resolved by the Project Sponsor. 

Far informati.on about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 

www.~f-planning.org. 

16. Six-Month Report. The Project Sponsor shall report back to the Planning Commission 

approximately six months after occupancy of the building. The report shall focus on the 

operation of the building during that time, especially regardifig the generation of noise and 

emissions from the backup generator and other equipment. 

For information about compliance, contact Code Enforct:ment, Planning Department at 415-575-6863, 

www.~f-pltmning.org. 

SMI f!WICISI:IJ 
PLABNIND DEPARTMENT 1804 13 



SAN FRANCISCO 
PLANNING DEPARTMENT 

Executive Summary 
Conditional Use 

HEARING DATE: JULY 11, 2013· 

· 1650 MlsslooSt 
SUfte.4tlD 

Date: 

San Francisco,. 
CA94103-!0 

Reception: 
415.558.6378 

Case No.: 

Project Address: 
liming: 

July3,2013 
2013.00477 c 
435-437 Potrero Avenue 

·. rar· . 
415.558.6409 

Block/Lat 

' . 
UMU (Urban Mixed Use) District 

SS:-X Height apd Bull< District 

3974/0'22.. 
Project- Sponsor: Industry Capital Wern.et Infrastructure, LLC 

1 Saitsome Street, 15111. Floor 

San Francisco, CA 94104 
Stajfc.aiz.to.ct:· CoreyTeague:..."(415)S75-9081 · 

corey:teajme@sfgov.org 

Recommcrui.atian: Approval with Conditi.OJ?S 

. PROJECT DESCRIPTION 

The applicant proposes to establish. an Internet Services Exchange (ISE) to occupy the entire building of 
appr~tel.y 10,000 square feet through the Eastern Nei.ghborhoodS Le~timizii.ti.on. program. No 
changes to the exterior .of the building are ·proposed except for some additional ·screening for the "existing 
rooftop.mechanical equipment. In contrast to larger ISEs, this project's small sai.Ie, local ownership, and 

~tr~ loC:ati.on will illow it to provid.~ services to ~~users and~ wj.thln the Gty. 

srre DESCRIPTION AND PRESENT USE 

Plamlinli 
Wom1a!iolr 
415.55!Srr 

The project~ located on the east side of Potrer9 A~enue betWeen 17th and Maripo~a S~ets. The property 

is located w:i:lmn. the UMU ·(Urban Mixed Use) _District with a 58-:X height and bulk district The 
irregularly shaped parcel is nearly 5,000 square feet and contmns an approximately 10,000 square foot.,· 
two-story building that was built in.1950 and the building was occupied as an Internet Services Exchilnge 
from 2000 to 2010 (most recently cib.a. Astound Netwo~). · 

. SURROUNDING PROPERTIES AND NEIGHBORHOOD 

~project site is located in an area where the commercial nature of Showplac.e Square ~d lower Potrero 
begins to tran.siti.on to~ a mix of uses, :including residEntial As such.- it is si:n:rounded by a D:rix of 

building types and- sizes, and a mix of land uses. The subject property is lOc:ated in a duster of UMU 

zoning that also borders RH-2 (along Utah Street~ and PDR-l-G. Land uses on the subject_ block include a 
gas station, art studi_o, auto repair shop, residential buildings; and a vacant lot proposed fur residential 

development (~80 Potrero Avenue). Other nearby landmarks include Franklin Square, the Po!rero 

Shopping Center, and the Saka: Gakkai International ofAmerica Buddhist Center. 

wwW.sfplanning .org 

18Q5· 



Executive Summary 
Hearing Date: July 11, 2013 

I ' ENVIRONMENTAL REVIEW 

CASE NO. 2013.0477C 
435-437 Potrero Avenue 

The Project is exempt from the California Environmental Quality Act ("CEQA") as a Gass I categorical 

exemption. 

HEARING NOTIFICATION 

This project was originally scheduled ~d noticed for a public hearing on June 13, 2013. It was continued 
to July-11th because the notification poster on site was tom down and not replaced in a reasonable amount 
of tirrie. ~e poster was replaced and advertised the new hearing date of July 11, 2013. 

~}~~i~llf~i1:~-- ilf~~~~ 
Oassified News Ad 20 days May24,2013 May 22,2013 22days 

Posted Notice. 20 days May 24,2013 May 24,2013 20 days 

Mailed Notice 20 days May24,201~ May23,2013 21 days 

PUBLIC COMMENT · 

• · The Deparbnent did not receive any comments from the project explicitly supporting or 

opposing the project However, several neighbors did express concerns about specific aspects of 

the project that were generally related to the operation of the backup generator. 

· ISSUES AND OTHER CONSIDERATIONS 

• 
. . 

On June 4, 2013, the Zoning Administrator determined that the entire building is eligible to be 
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE 

from 2000 to 2010, and the building has not been used for any other use since i.o10. 

A consultant is currently conducting a noise analysis for this building. The building's rooftop 

mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise 

levels permitted for commercial and indust:rifil Pu.ildings (no more than eight dBA above the local 

ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section 

2909 of the San Francisco Police Code). 

REQUIRED COMfv'!ISSION ACTION 

In o_rder for the proposed ISE to be approved, the Commission must grant conditional use .authorization 

to allow the IS_E under the site's previous M-1 Zoning District, pursuant to Planning Code Sections 179.1, 

227(r), 303; and 303(h). 

BASIS FOR RECOMMENDATION 

The existing building was used as an ISE from 2000 to 2010 without any formal complaints from 

the community. 

2 
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Executive· Summary · 
. Hearing Date: .Jufy 11, 2013 

CASE NO. 2013.0477C 
435437 Potrero Avenue 

• The project will provide needed supportive ~cal service5 for businesses that are IoCa.ting or 
growing :in the City. · 

• The project is consistent with the Plarining Code,· Mission Area Plan,. and the General Plan 
overall 

I RECOMJ\1ENDATION: 

Attachments: 
Parcel Map 
SanbomMap 
~erial Photographs · 
SitePhoto .. 
Zorrlng :Map 
Draft Motion 

Spons0r Submittal . 
-Project Narrative 

· ·-Reduced She Plans 

A:Pl'roval with Conditions 

CT: G:\D1x:umeats\Cl201Z\435 Potrero A..elExecutive Sumrmey.doc 
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Parcel Map 

Con~ti.onal Use Hearing 
Case NUm.ber2013.0447C 
Internet Services Exchange 
435-437 PotreroAvenue 

1808 



Sanborn Map* 

'O 1HE MID 1 90's 
_-CO~ L· 
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~· 

- s ' . . -.. , 
I 
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'Tne Sanborn Maps in San Francisco have nat been uprfsted si~e 1998, and this map may nri at;curateJy reflect e~sting conr:lifions. 

I 
Con,ditional Use Hearing 

~ _ - Case N?JD-ber 2013~0447C 
'IQ · Internet Services Exchange 

. 435-437 Potrero Avenue 
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.Aerial Photo 
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Conditional Use Hearing 
Case Number 2013.0447C · 
Internet Services Exchange 
435-437 Potrero Avenue 



Aerial Photo 

Conditional Use Hearing 
Case Number 2013.0447C 
Internet Servl.ces Rxchange 
435-437 Potrero Avenue 
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Site Photo 

1.

--- Conditional Use Hearing 
Case Number 2013.0447C 
L.ttemet Services Exchange 
435-437 Potrero Avenue 
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Zoning Map 

Conditional Use Hearing 
Case Number 2013.0447C 
Internet Services Exchange 
435-437 Potrero Avenue 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

Subject to: (Select only if appficable) 

D Affordable Housing (Sec. 415) 

D Jc:ibs Housing Linkage Program (Sec. 413) 

D Downtown Part Fee (Sec. 412) 

D First Source Hiring (Admin. Code) 

D Child Care Requirnmenl (Sec. 414) 

D Other [TJDF - Sec. 411) 

1650 Missioo St 
S~400 
San fraocisco, 
CA 94103-2479 

ReCeplioo: 
415.558.6378 

Fae 
415.558.6409 Planning Commission Draft Motion 

HEARING DATE:JULY11,2013 Pial'lning 
lnfonnatioo; 
415.558.6317 

Date: 

Case No.: 

Project Address: 
Zoning: 

Bloclc!Lot: 
Project Sponsor: 

s ta.ff Contact: 

July3;2013 
2013.004nC 
435-437 Potrero Avenue 
UMU (Urban Mixed Use) District 

58-X Height and Bulle District 

3974/022 
Industry Capital Internet Infrastructure, LLC 
1 Sansome Street,. lSlh Floor 

San Francisco, CA 94104 

Corey Teague-(415) 575-9081 
corey.teague@sfgov.org ,. 

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL· USE 
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIOitJS 179.1., 227(R.), 303, AND 303(H), 
TO ALLOW· APPROXIMATELY 10,000 GROSS SQUARE FEET OF ~T SERVICES 
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING 
WITIIlN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK 

DISTRICT. 

PREAMBLE· 

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet infrastructure, LLC 

(hereinafter "Project Sponsor"), filed an application with the - Planning Department (hereinafter 
"Department") for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and 

303(h), to allow approximately 10,000. gross square feet of hi.temet 55vices Exchange on the entirety of 
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X 

Height and Bulk District. 

On July 11, 2013, the San Francisco Planning Commission .(hereinafter "Commission") conducted a duly 
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. 

wWw.sfplanning .org 
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.l;>raft Motion 
July 11, 2013 

CASE NO. 2013.0477 C 
· 435-437 Potrero Avenue 

The Project is exempt from the California Environmental Quality Act ("CEQA") as a Oiss 1 categorical 
exemption. . · . · · 

The Commission has heard and considered the testimony presented to it at the public hearing and has' 

further considered written materials and oral testimony presented on 'behalf of the applicant, Department 
· .staff, and other interest¢ parties. 

MOVED,. that the Co~on hereby authorizes the Conditional Use requested in Application No. 

2013.0477C ~ject to the ·conditions contained in "EXH;IBIT A" of this motion, based on the foliowing 

#ndings: 

. FINDINGS 
. . 

·Having reviewed the materials identified in the preamble above, arid h~ving heard all testimony and 

arguments, this Commission finds, concludes, arui determines as. follows: 

1. The above recitals are accurate and co:ri:stitute .findings of this Commission. 

2. Site Description and Pre5ent Use. The project is located on the eaS!: side of Pottero Averme 

between 17th and Mariposa Streets. The property is located within the UMU (Urban.~ Use) 

Distri.ct .with a 58-X ~ghi: and bulk district. The irregulaxly shaped parcel is nearly 5,000 square 

feet and contains an approximatelyl0,000 square foot, two-story building !hat was built in.1950 

and the building was occupied as an Irrn=.et Services fu:c!:iange from 2000 to 2010 (most recently 
d.b.a Astound Netwo:r:ks). . · 

3. SUII"ounding Properties and Neighborhood.: The project site is located.in an area where the 

cominercial nature of Sho"ivplace ~e and lower Potrero begins to trans:iiion towards a miic of 
uses, including' residential As stich,. it is s'urrounded by a mix of building types and sizes, and a 

mix of land uses. The subject .property is located in a duster of bMu zoning that also borders 

RH-2 (aJong Utah Street) and PDR-1-G. Land uses on the rubject bl~ck include a ias sfatio:n,, art 
st:Udio, auto repair shop, residential buildings, and a· vacant lot proposed for ~deatial 
development ( 480 Potrero A venue). Other nearby J.andm.ad;s include Franklin Squ.aie,. the Potrero 
Shopping Center, and, the Soka G~Intemational of America Bllddhist Center. . 

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to 
occupy tb.e entire building .. of approximately 10,000 · square feet through the Ea:stem 
Neighborhoods Legitimization program. No changes to 1he exterior of the building are proposed 

except for 8ome additional screening for the existing rooftOp mecbaniC?il eqmpmenl In contrast 

. to laTger ISEs, this project's small scale, !~.ownership, and central location will allow it to 

provide services to smaller UseIS and businesses 'Withln the Gty. 

. . 
5. Pa.blic Comment· The Department did not receive any comments from the project explicitly 

supporting or opposing the projed However, sev~ neighbors ~d express concerns about 

specific aspects of the project that .were generally related to the operation :of the backup 

generator. 

2 
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Draft Motion 
July 11, 2013 

CASE NO. 2013.0477 C 
435-437 Potrero Avenue 

6. Planning Code Compliance: The Commission finds that the Project is co:rlsistent with the 

relevant provisions of the Planning Code in the follo~g manner: 

A. ·Legitimization. Planning Code Section 179.1 established a time-limited program wherein 

existing uses in the Eastern Neighborhoods pl;m area that have operated without the benefit 

of required permits may seek those permits. Uses that could be '1egitimized" under this 
Section are those uses which, under the current provisions of this Code' and ~thout 1his 

Section, could not otherwi.se seek the required permits. 

The proposed Internet SerVices Exchll71ge (ISE) origimilly occupied the suhjed building in 2000. The 
subject pruperty was zoned M-1 at that time, whic~ permitted ISEs with a Contlitional Us~ 
Authorization.· The Zoning Administrator if;sued a Letter of Legitimization an ]um: 4, 2013 for this 
project stating tho.t the a:pprorimately 10,000 gross square feet of Internet Services Exch.d.nge 
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant 
to Planning Code sedion 179.1. As such, the project is now seeking a Conditional Use Authorization 
under the provisions of the pruperti.t:s former M-1 zoning. 

7. PlaruUng Code Section 303 establishes criteria for the Plarriring Commission to consider when 

reviewing applications for Co~ditional Use approval. On balance, the project does co~ply with 
said criteria in that 

A. The propased new uses and builcling, at the size and in.tensity contemplated and at .the. 
proposed location, will provide a development that is necessary or desirable, and compatible 

"With,. the p.eighborhood or the community. 

The propo~ed Internet. Services Exchange has already existed at the site far· mare tho.n ten years 
without any reported comploi:nts from surrounding· businesses or r.esidents. The lourintensity nature 
of the use, along With its relatively small size and scal.e, 1T1JJke it compatible with _the existing mixed use 

· surroundings. Additionally, the use provides a loailly-owned," snuill-scal.e upt:Um for small businesses 
within the City for data and infomia±ion storage. 

B. The proposed project will not be detdmental · to the health, safety, convenience or general 

welfare of persons residing or working in the vicinity. There are no features of. the project 
that could be detrimental to the health;, safety or convenience of those residiilg or working 

the area, in that 

SAii FllAllCJSCll 

i · Nature. of proposed site, including its size and shape, and ihe proposed size, shape and 
arrangement of structures; 

The existing buz1ding is two stariis and rrppro:dma±ely 30 feet high. It was origiruiI.ly built in 1950 
and is representative of the size and scale of build~ngs in the area. The project would not enlarge or 
reduce the size of the building. 

PLANNINQ DEP~ 3 
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. . 
ii The accessibility and traffic patt~ for persons and vehicles, the_ type and volume. of 

such traffic, aru:i. the adequacy of proposed off-street pa:tlcing and loading; 

The nature af the project is such tluzt very little traffic Will be ~aled be.CJIUEe it is nut ~ typical. 
commercial. use where custumas came to the place af busfness to receive a. seroice or purchase a. 
good. Additirmally, only two to four workers will be present at a tUne, and there is a two-space 
tandem parking gll.Tage in the building. Therefore, the project wilt not create iSsues for truffic ar 
parking. . . - . . . 

iii The safeguards afforded to prevent noxio~ or offensive emissions such ~ noise, glare, 
dustand odor; 

The· existing HV AC equipment _consists af seven fan units that wiI1 comply with the San Pra:n.cisco 
Noise 0rdi1Ufrtce the equipme:nt a:nd does not emit rmy dust or odon;. The badcup generator will 
cm._ly he used for testing tIJZd in~~ like power outages. 

iv. Treatment given, as appropriate, to such aspects as. landscaping, screening.. open _spaces~ 
parlang" and loading areas, service areas, ligh~g ~ signs; . 

The existing building covers the entire site and indwles no open space or landscaped a:feas. All 
lighting and signUJ.g will meet Plo:n.ning Code requi:remprts. 

C. That the use as proposed will comply With the applicabl_e provisi.6ns of the Planning Code 
and will not adversely affect the Geiiei:al P1ari. 

Th£ Project complies with all relevant- requirements and ~ds af. the Plo:n.ning Code and is· · 
cimsistent with objecti:oes and policies of the General Plan as detailed. belom. 

D. 1hat the use as proposed would provide development that is in conformity with the pm:po~ 
of the applicable N ei.ghborhood Commercial District. 

The profa.:d: is not locaied within. a NeighboriwQd Commercial District._ 

8. Planning Code Seclion 303(h). ~blishes additional criteria for the Planaing Commission: to 

consider when reviewing appij.cations for Conditional U:se- Approval· of Intemet Services· 

Exchanges. On ?alance. the project does_ comply with said criteria in that 

a· The intensity of the use at this location and jn the surrounding neighborhood is not-SU.ch 
that allowing the_ use will likely foreclose the l?cation of other needed neighborhood
serving uses in the area; 

The use has a low intensity a:ruI. ha.s ci:isted in the bUildi.ng /or more than ten years with no kncrum 
-negative impacts. Aibiitianally, the existing building is -not currently _designed to easily 

4 
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accommodaie a more active com_mercial use, and therefore is suitable for an Internet Services 

Exchange. 

b. The puilding_jn which the use is located is designed in discrete elements, which respect 
the scale 0£ development in adjacent blocks, particularly any i;xi.sting residential uses; 

The existing builii.ing is two stories and approximately 30 feet high. It was originally buili in 1950 
a.nd is representative of the size and scale ofbuildi.ngs in th~ area. The pro.}ect would not enlarge or 
reduce the size of the building. 

c. Rooftop equipment on the building in which the use is located is screened appropriately; 

The project is required lo pravUle alle.qu.ate screening of rooftop equipment pursuant to Planning 
Code Section I 41 and Conditian of Approval No. 6 in thi~ ·motion. 

d. The back-up power system for the proposed use will comply with all applicable federal 
state, regional and local air poll.utfon controls; 

The existing backup generator c:Om.plies with all relevant controls a.nd is permitted by the Bay 
Area Air' Quality Management Distrid (Permit Na. 21731). 

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San 
. Francisco Noise Control Ordinance; · 

A consultant is currently conducting a noise rmo.lysis for this building. The buil.dl.ng's rooftop 
mechaiiical equfymient will be altered a.nd./or replaced ta ensure corirplilm.ce with maximum noise 
levels permitted Jut commercial and 1ndustrial bu11.di.n.gs (no mare tho.n eight dBA above the local 

. ambient af any point outside of the property plane) in .the Sa.n Francisco Noise Ordinance (Section 
2909 of the San Fra.ncisco Police Codi:). This requirement is also listed as Condition of Approval 
No. 11 of this motion. 

£. The building is designed to minimize energy consumption,. such as through the use of 
energy-efficient tedmology, including without limitation, heating. ventilating an<:I air 

condit;ioning systems, lighting controls, natural ventilation _and recapturing waste heat, 
and as such commercially available teclmology evolves; · 

The existing equipment a.t the site is fully operable. However, the project will also use the 

following energy saving techniques to reduce the total power consumpti.on of the building: 
1). Energy ejficiEn.t Toshiba G90000 UPS systems to increase the efficiency of the current 

. . 

. uninterruptib~ power system from 80 percent effe:imcy to_ 96.5 percent efficiency. 

PLANNING DEP~ 5 
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2) Cold isle containment, which am reduce the power as_sociated with mechanical c:oo~ing bY . 
. 25 to 30 percent. . 

3) Air-side econmni:zation, wh;ich can reduce the cool.ing pawer consumpti.On by '!11-
. estimated 50 to 60 percent: 

g. Ille project sponsor has exammro· the feasibility of supplying and, to the extent feasible.. 
will supply all or a portion of the bUilc:ling's power needs through on-site :power 

generation,. such as throughlhe use of fuel cells or co-generation; 
. . .. -· . 

The prajed sponsor sturiied the feasibility of using an-site ca-ienerafion md fuel ~- However, 
due to the limitid lot size, such powir generation is not possible. · 

h. The. project sponsor ·shall have submitted design capacity and proj!=cted power use of the 

building a5 part of the conditici!lill u~ application; 

The building is served by PG&E~ a i.o mega volt ampere <~MVA"J dedicated 'fnderground 
feed tra:zsfonner that is Iocaf.e!1 inside the_.building. This translates into a seroiced"aipaci.ty of 

. apprarimitlcly BODkW "of power per hour. Using a vacan.cy factor esti.ma1e of 7.5 parznt, the 
. projected maxim.um annual. energy use is 6,500,00~ KWh per year; or 540,000kyYh permanfh. 

The fofkn:oin~ table provides proje.ctetl. 1nontbly e:tiergy use per year as the building is ~ed up . 
over time: 

2013 . 2014 2015 . 2016 . 

36,000 216.,000 360,000 540,000 

9. General ·Plan Compliance. The Project is, on balance, consistent with the followni.g Objectives 
and Policies of the General Plan: · 

COMMERCE AND INDUSTRY. 

Objectives and Policies 

OBJECTIVE I: 
MANAGE ECONOMIC GROWTII AND CHANGE ro ENSURE ENHANCEMENT OF THE 

IDTAL CITY UVJNG AND WORKINIG ENVIRONMENT. 

Policy 1.1: . . 
Encourage ~evelopment which provides substa:r:itial net benefits ;;md minimizes undesirable 

. consequences.. Discourage development that has substantial tmdesirable eonsequences . that 
cannot be ml.ti.gated. 

· The project will provided_ a mUch needed Support service for other businesses within. the City wit1wut 
· producing undesirable consequences. 

6 
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PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS, 
PARTICULARLY THE UNEMPLOYED AND ECONOMJCALLY DISADVANTAGED. 

Policy3.4: 
Assist newly emerging economic activities. 

OBJECTIVE 4: 

IMPROVE )HE VIABILITY OF EXISTING lNDUSTRY IN nrn CITY AND THE 
AITRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. 

Policy 4.1: 
Mainta4i and enhance a favorable business climate m the city. 

Policy4.2: 
Promote and attract those economic activities with potential benefit to the Gty. 

The project un.11 provided a much needed support sr:ruice fer other businesses to locate and 1Jl"OW within the 
City, especially businesses with technological support needs. 

10. Planning Code Section lOLl(b) establishes eightpd.ority-plarining policies and requires review 
of permits for consistency vvith said policies; On balance, the project does comply with said 

policies in that 

A. That ~g neighborhood-serving retail uses be preserved and enhanced and future 

opportunities for resident employment in and ownership of slich businesses be enhanced. 

The proposal will not remove or otherwise impact rxny existing neighborhood-serving rdail uses in the 

area.. 

B. That existing housing and neighborhood character be conserved and protected in order to 

preserve the rnltural and economic diversity of our neighborhoods. · 

T1u: pruposed· use ha~ existed within the sul:Jjed building since _2000 (includi:ng perio4s of vacancy). 
Continuing the use at this location will not impact existing housing or neighborhood character. 

C. That the Gty's supply of affordable housing be preserved and enhanced, 

No housing is _created or mnoved as·pan of this project. 

D. That commuter traffic not impede MUNI transit service or overburden our streets or 

neighborhood parking: 

7 
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.. The ~e of the project is such tJw.t va-y ·little traffic will be grmerated because it is not a typical. 

commerciol use whue c:Ustomers came to fheplo.ce of business t.o recei:oe a.sc:rui.ce or pu;clrase a good. 
Addi.tian.aI.J.y, anly two to four workers will be present p.t a lime, and there is a twa-space tandem 

parki.ng ga:ra.ge _in. fhe building. Therefore, the proje.ct will not. crea.te issues for traffiC, parking, or 
MlmL ·. 

E. That a qiverse econonri,c base be maintained by protecting our industrial and service sectors 
from displacement d1:1e to commercial office develo~enl:,. and trui.t future opportunities for · 
resident employment and o~ership in these sectors be enhanced. 

The Proj~ct will not displace dny servici ar· inditstry establis~t, but will in.stead preserve and 
industrial service that luzs existed a1 this site since 2000. 

F. That the City achieve the greatest possibl~ preparedriess to protect against injury and loss of 
life in an earthquake:. 

. The proj~ct incl~ no significant clirmges to the e:ri$ting building. 

G. That landmarks and historic buildings be·preserved. 

The subject building was determinefl to nof be a historic resource bfi the Shawpltu:e Sqwm:!Norfheast 
· Mission _Historic Suroey. 

H That our parks and open space and their access to _sunlight and vistas be protected from 
development 

The project will hJaJe no fui.Pa.Ct on t;ris_ting par-ks 1111.d open spaces. 

11. The Project is consistent with and would. promote the general and specific purposes o~ the Code 
provided under Section 101.l(b) in that, as designed, the :f'rOject would contnbuteto the chaiacter 
m:i_d stability of the neighborhood and would constitute a beneficial development. · 

12 The Co~on hereby finds !}lat approval of the Conditional Use authorization would promote 
the health, safety and weljare of the City. 

B 
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435-437 Potrero Avenue 

That _based upon the Record, the submissions by the Applicant, the staff of the Department and other 

interested parties, the oral testimony presented to this Commission at· the public hearings, and all other 

lvritten materials submitted by all parties, the Commission hereby APPROVES Conditional Use 

Application No. 2013:0477C subject to the follov.rfilg conctitions attachect hereto as "EXHIBIT A" in 
general conformance with plans· on file, dated May 30, 2013, and stamped "EXHIBIT B", which is 

incorporated. hereiri by reference as though fully set forth. · 

APPEAL AND EFFECTIVE DATE OFMOTION: Any aggrie~ed person may app~al this Conctition.U 
Use Authorization to !:he Board of Supervisors within thirty (30) days after the date of~ Motion No. 
XXXXX. The effective date of t:hiS Motion shall be the date of this Motion if not appealed {After the 30-

, day period has expired) OR the date of the decis~on of the Board of Supervisors if appealed to the 
. Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 55~ · 

5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013. 

Jonas P. Ionin 
Acting Com.mission Secretary 

AYES:. 

NAYS: 

·ABSENT: 

ADOF'.TED: July 11, 2013 
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AUTHORIZATION 

EXHIBIT A. 

CASE NO. 2013.04n C 
435-437 Potrero.Avenue 

'This authorization is for a conditional use to .allow approximately· 10,000 gr:oss square feet of Inte.m.et 
Serviees Exchange on :the entirety of both floors of the ~g tvvo-story building located at 435-437 
Potrero Averiue.. Block 3972, and Lot.22, pursuant to Planning Coqe Section(s) 179.1, 227(r), 303, and 

303(h) within the UMU District and a 58-X Height and Bulle District; :in general conformance with plans, 
dated May 30,. 2013,. and stamped "EXHIBIT B" included. in lhe docket for Case No. 2013.0477C and 

·subject to conditions of approval· reviewed and approved by the Commission on July 11, 2013 under 
Motion No. XXXXXX..This authorization and the conditions contained herein run with the prop¢y and 
not With a particular Project Sponsor,~' or operator. . 

RECORDATION OF COND~IONS OF APPROVAL 

Prior to lhe issuance of the building permit or commencement of use for the ProjecJ: the Zoning· 
Administrator shall approve arid order the recordation of a Notice in the Officiai Records of the Recorder 

of the City and County of San Frapcisco for the subject prop¢y. This Notice sh<!Il state that the project is 

subject to the conditions of approval contained herein and reviewed· and· approved by the Planning 

Commis~on on July 11, 2013 under Motion No XXXXXX. 

PRINTING OF CONDITIONS OF APPROVAL ON PLANS 

The conditions of approval under the 'Exhibit A'. of this Planning Commission Motion ·No, XXXX:XX: shall 

. . be reproduceci on the Index Sheet of construction plans submitted with the Site or Bllild:ing perµUt . 
·application for the Projed The Index Sheet of the construction plan.5 shall .reference to the Conditional 

Use authorization and any Sllbsequent an:IJ7Ildments or modifications. 

SEVERABIUTY 

The Project· shall comply with all applicable ·aty rodes and requirements. If any clause, sentence, section 
or any part of these conditions of approVal is fo:r: any reason· held to be invalid, such :invalidity shall not · 
·affect or impair other. remaining clauses; sentences, or sections of these conditions. This d~on conveys 

no right to construct. or to receive a building permit ~ect Sponsor" shall include any Subsequent 
. responsible party. 

CHANGES AND MODIFICATIONS 

~ to the approved. planS ·may be approved administratively by the Zoning Administrator. 
Significant changes and modifications of conditi.o~ shall require ~ Commission approval of a 
new Conditional u~ authorization. . . . 

10 
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Conditions of Approval·, Compliance, Monitoring, and Reporting 
. PERFORMANCE . . 

L Validity. The authorization and right vested by virtue ·af this action is valid for three (3) years 

from the eff~tive date of the Motion. The Department of Building Inspection shall have issued a . 

Building Permit or Site Permit to constni.ct the project and/or commence_ the approved use Within 
this three-year period. 

For infom1ation about compliance, contact Code Enfoi:cem.ent, Planning Department at 41~-575-6863, 
www.sfpl.mtning.org. 

\ 

2... Expiration anci Renewal. ~ould a Building or Site Permit be sought after the three (3) year 

period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an 

application for an amendment to the original Authorization . or a new application for 

AuthorizatioIL Should the project span.Sor decline to so file, and decline to withdraw the permit 

application, the Co:mrrrission shall conduct a public hearing in order to consider the revocation of 

the Authorization. Should the Commission not revoke the Authorization following the closure of 

the public hearing, the Commission shall determine the ex~on of time for the continued 

validity of the Authorization. 

For ·information about compliance, contact Code .Enforcem.rnt, Planni:rzg _Dc:partment at 415-575-6863, 
mo.sf-.pl!lmzing.org. 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence 

within the timeframe required by the Department of Building Inspection and be continued 
diligently to_ completion_ Failure to do so shall "Pe grounds for the Commission to coIJSider 

revoking the approval if more than three (3) years have passed siri.ce this Authorization was 

approved. . . 
For infunnation about compliance, contact Code EnforC:ement, Planning Department at 415-575-6863, 
www.sfplanning.org. · 

4. Extension. All time Iimits·in the preceding three paragraphs may be extended at the discretion of 

the Zoning AdmIDistrator where_nnplementation of the project is delayed by a public agency, an 

appeal or a legal challenge and only by the length of time for which such publit agency, appeal or 
. challenge has caused delay. 

For infomuz.tirm about complumce, contact Code Enforcement; Plannrng Department at 415-575-6863, 
www.sf-planni:ng.org. 

5. Conformity with Current Law. No application for Building Permit, Site Permit;, or other 

entitlement shall be approved unless it complies with all applicable provisions of Gty Codes in 
effect at the time of such approval For inform.a.lion about compliance, contact Code Enforcemrot, 
Planning Department at 415-57?-6863, v.rww.sf-planning.org. 

DESIGN-COMPLiANCE AT PLAN STAGE 

6. Rooft~p Mechanical Equipment Pursuant to Planning Code 141, the Project Sponsor shall 

submit a roof plan to the Planning Department prior to Planrring approval of the builcling permit 

S~~ Fll.lHCISCO 
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· appliC:ation. Rooftop mechanical equipment. if any is proposed as part. of the Project, is required 

to be scre~ed so as not to be visible from any ·point at_ or below the roof level of the subject · 

building. 
Far infomwiian about f:D!TIPlia.nce, contact the CaSe Planner, Plmming Department 1lt 415-558-6378, 

www.sf--pl.a:n.ni~g.CJT'l. 

PROViSJONS 

7. Transit Impact DevelopmeI).f Fee. Puxsuant to Planrnng Code Section 411 (formerly Chapter 38 

.of the Admfnistrative Code), the Project Sponsor shall pay the Transit Impact Development F~ 
, (TIDF) as requirea. by and based ·on. drawings submitted with the Building Permit Application. 

Prior to the issuance of a temporary certificate of occupancy, ~e Project Sponsor shall provide 

the Planning Director with certification that the fee has been paid. 
For information about compliance, contact· the Case Planner, Plan.n.i?Ig Depa:rtment at 41S:-558-6378, 
www.sf-pl.Jmning.org. . 

MONITORING 

8. . Reporting. As long as the use remains an futemet Services Exchange, the project· sponsor shall 

~mit to the Plamiing Depm;tm.ent oil an annual basis po'wer use statem~fs for 1he previous 
twelve-month period as provided by all suppliers of utilities and shall submit a written annnal . 

report to the Dep~en:l: of ~vironment and ~e P4mning Departm~ which shall state: (a) the 
annual energy consumption and fuel consumption of all 1enanfs and o<:cu.pants of the .futemet . 
Se:i:vic:eS Exchange; (b) the :rn.unber of '!fi diesel· generators located at the site and the hours of 

usage, including usage for testing ~ses; ( c) evidence that diescl generatOrs at the site are in 
compliance with all applicable ~ocal,-regional,. state and federal permits, regulations and hws; 
and ( d) suth other information as the Planning Commission may require. 

For· information about campliim.ce, contact Coij.e Enfara:men.t, Planning Depart:metz.t at 415-575-686$, 
tllWlD.sf-.pw:nnin_g.org. . · · . · 

9. Enforcement. Violation of any of the ;planning Department conditions of approval coD.tained m 
this Motion or of <IIly of.her provisions of Planning Code applicable to this Project shall be subject 

·to the enforcemen± procedures and adm4Ustrative penalties set forth under PI.arming Code 

Section 176 or Section 176.L The ~g Depa:rt:menl: may~ refer the violation coin.plaints to 

other city departments and agencies for appropriate enforcement action Wlder their jurisdiction.. 
For informai:ian. ~aut ccnnplimi.ce, qmtad: Code Enforce:ment;· Planning Dtiparl:metz.t at 415-575-6863, 
www.sf.-plmming.arg. . 

10: Revo~tion· due to Violation of ConditionS. ShoUid implementation of this Project result in 
· complain.ts from intereSted property owners, residents, or commercial lessees which are not 

resolved by .the Project S~nsor: .alld found to be in violation of the PI.arming Code and/or the 

· sp~~ conditions of approval for the PI:oject as set forth in ExhlbitA of this Motion, the Zoning 

Administrator shall refer such complaints to the. Commission, after which it may hold a public 

hearing on the matter to consider revocation of this authorlza.tion. 

12 
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For information about compliance, contact Code Enforcement, PILinning Department at 415-575-6863, 

WU.'1!.' _sf--plannin g. org. 

OPERATION 

11. Noise Control The premises shall be adequately soundproofed or i+tslllated for noise and 
operated so· that fixed-source equipment noise shall not exceed the decibel lev~ specified in the 
San F.rancisco Noise Control Ordinance. · 

For infCTTTri.ation abo/d compliance with the fixed mechanical. objects such as rooftop air conditioning, 
restaurtm.t ventilation sysf:tms, and motors and compressors _with. acceptable noise levels, contact the 
Environmental. Health Section, Deprrrtmrnt of PuhlicHealth at (415) 252-3800, www.~fdph.org. 

12. Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building 
and all sidewalks ~utting the subject property in a clean and sanitary condition in compliance 
with the Department of Public Works Streets and Si.dewallc Maintenance Standards.. 

For infonnation about compliance, contact Bureau of Stre~t Use and Mapping, Departmmt of Public 

Works, 415-695-2017, http://~fdpw.org. 

13. Community Liaison. Prior to issuance of a building permit to construct the project and 
implement the approved use, the Project Sponsor shall appoint a. community liaison officer to 

deal "Wi.~ the issues pf concern to owners and occupants of nearby properties. The Project 
Sponsor shall provide the Zoning Administrator with written notice of the name, business 

address, and telephone number of the communit}r liaison.. Should the contact information change, 
the Zoning Adriiinistrator shall be made aware of such change. The community liaison shall 

report to the Zoning Administrator what issues, if ~y, are of concern to the community and what 
issues have not been resolved by the Project Sponsor. 
For informati.an about compliance., contllcf. Code Enforcement, Plmming Department at 415-575-68£;3, 

www_sf-planning.org. 

13 

1826 



.. PROJi=-cr SPO:NS~OR'S -S.UB.MITIAL 
;r~i,su~P-P6RT gj:: "c'O"Nri1r1ElNAL lJS1:J\P.PIJb'.ATiO.N" . -:(:P.l~tifi•~ii.cp~;,_·;~~~~6n 3.Q~t~;r··. ---- · ---... ·· · · _, - ······ 

·rat 

.PRE-J;XlSTlN.G" ,L_E~JTIMtlED_lNTE.RNET SERVIC-ES .use AT 
43:5-43TPOTRERO,AVENUE . 
(atoc.K 3914!-_tor 0'.22.>..- · 

APPU~AA.r.: . . 
{N.QU~T.ft~tCAPiiA,l, l.N;t~~sr:INF.~smucwRE;,_LL~ 

·p{..A'NNiN.G tiE·PARTMENT.-GAS:E NO. -2013.0477C 
HEARING:; PA.TE~ Jane ·13;-.2-01:3 

o; - • • •• • • • • • , - •• ••• • • • 

· -Aiiorpfiys.fQtAppfi.~ni:, .. . ...... ~ .. ';.• . ~. . . - . ' . . - .: . ·' -· . 

RE:O:e·EN JU"NJ,tJS &: R:Os;E, .Li_p. 
. ·-···- . · ... · .. · .... · -._, . . . . . .··· ·.·. -· . ·.·. . -·~ 

-O:~e 'mfs·o. $tie~.t; :S~ite. :s-0.0, _Sari· fra:nGis.co,-. CA. 94 f-04 · 
t~l~-~<: ·{4f~f.s~7-$~0:0.' ·Fa~. No~:: {4r5} 3_99·-~48Q. 

1827 

f 

I 
1 
l· 

l 
. I 

-1 · 

f 
.1 

I 
i 
J 
i 
·1 

. 1 
"! 



TABLE OF CONTENTS 

. . 
A. INTRODVCUON ....................................... , ......................................... : .................................... 1 

B. strE INFORMATION '····'·--·········'·······················-·······--····=····'--···-............. , ........................... 1 

C. · PROJECT SUM:11AR. Y ..................... ~ .. : .......•. - ........... " ....... :.,. .. -.."·············:.--.~: ....... ;._ ____ .. ,, .... : .... '.~ _E 

D. · .DESCRIPTION OF UIB BUlLDING AND EXIST.ING USE ....................................... : ... , .. 2 

E.. COM:PLIANCE ~ SECTJ{)N 303 (CONDITIONAL USE) CRITERIA ....................... 2 

F. COMPLIANCE 'WITH ADDffiONAt coNbmONAL USE CRITERIA 
SECTION 303(h) ................................ - ......................................................... ~·-·······················:·· 5· 

G. MASTER PLANPRIORIT.Y POLICIES'..: ............................................. , ........................... , ... 8.: 

H.. . CONCLUSION.~--················ .. ·········· ...................................................................... ,.-: ......... , ....... 9 

UST OF EXHIBITS ...................................................................................... : ..................................... 10 

1828 

.. ! 

i 

I 
I 

I 
j . 

.I 

l 
i 

. ' 
I 
i 

( 
l 
I 

l 
I 
I 

i 
i 
! 
' 



RF~~~1Dl! 
;l!· srrn:ooo:RM:Arto~ 

SrreefAtfdr~"S': 
~ . .-; . . . -· .· .·. . .. ~: ... ~ 

-cr.o~.$1r,r#s:

~,~s~~O:i::~:~.:!fl(»~~h 

-~!1l~Jtiimgt . 
.It~i~tLilulkh~ttie;t: 

::Oifier:l!fartni~ .Atc:as:-: 

· P-~4 . .Ar~a $~~z 
li:rlc--···_y~·· -.-~•_eme ts: -~~J;:~~,w .. _ ·--·~ .... , 

. Eiistin: UJ' e:· ····· K !S. 

-~P:DS.e(IJ:)~~ 

'.B~.U4ii:igJJ~Ij~ 

GtoS!. -Sq~are.Foo:fat.e:.-. 

-Nmrihe'fiifSton·· ··: '" .. · .... _._, .. _,_, ... ·. ~-'-' ,. -~. 

. 455-43 7 .Potrero-A Vciii:ii: 
:,.:·-·· . · .... - . ··. ·. : .·,. . . . 

J1:~~~:aµcf~]?.o~~t 

~;91~Ja~ 

YWJ 
-§8·~ 

·1;?.2G ~ht: 

-~~=$=.w:~~-d~m~-~~roArer!~~ 
.. jh~et-~ertl~~ 

·J::;tj¢im_xan.~_of exf~ IP.tern~ S-¢.Yi~~slJse-. 

31Jiew - ........... . 

ro~oo:square reet 

_z:~#es' · 

l 

1829 

l 
1 
·f 

I 
f· 

I 
1· 

I 
. ' 

I . 



D.: .DESCRIPTION OF THE BUILDING AND EXISTJNG USE 

The building is located on· a rectangular kit-on.the east side of Potrero Avenue between 1 ih 
Street and Map.posa ·str~ets. The Site is within the liMlJ .Zoriing District. Plans of the existlng 
building pre attached as. Eihibit.A. .,. -· ., . 

. The. bililcling was. ~i;istr.lc:ted i.n 1950 and sigr!ifj.can.tly·improy~ in ~OOQ for use .as an: 
Internet Services Center operated by RCN (which later be.came Asttitind NetworlcS): The bliilding 
is fully equipped forth~ use~ No changes to. the exterfor of the building are proposed, exeept for 
additicmitl sc:reening·-0n tl:t~ roof tq cover the existffig mechanical equipment . 

fa co:z;itra,sU<? the larger Inte:rne~ .Service_s. c_enters that are in existen~ ~ San Fraw:;~co, this 
.Site is ideally. suited to serve small customers in: the City - niu~h like a ·print shop· or a siu:Piin: light 
i.QduslJ:ial nse hut witl:i. .a. 21st century application. ril the City, there IS -:currently. no independent . 
prciy~der _of pitei;i?.e~ -~eryi~e· datjl e;eritet exc:ept :for Digit;al Realty,_ a, niulti•billioii dollar 
development company, which ovms two large facilities at.365 Main Stree.t and 200 Paul Street 
The Property represents a focal ch.ciice for the San Francisco. sm<tll bµsiness community. The 
building's central location :iS ideal for local businesses .. Additionally~ by ~ontiil.Uirig the eXistin.g 
use with its infrastructure in~ the business will not r.equire construction of a new facilif:J:7. 

The Applicant will focus on. local. retail business customers whereas some. of the.larger 
facilities that hav~ qeen built ii::t the City are focused on much larger, wholesale clients. The size of 
the facility is ·small compared to the others operating the· City; The proximity of this .facility to the 
city center will ~Ip attract and retain small busine~es arid ~up companies. 

We expect this data center to promote further job growth m San Francisco as the busineS.s 
users will have a platform to grow tlieir busin,esses with. a local data center provider. v,rbich we 
believe ·can provide .a higher degree of service tha:i::J. the larger national ·and multi-national 
platforms. . · . 

E. COMPLIANCE WltHSEcriON 303 cc-ONbmoNAL USE) CRITERIA 

Under Planning: Code section:, 303(c) •. the ·piciniJ.itig Coi:rimiSsion shall app~ve the 
application and aut;lioriz.C a conditional Use if the facts presented establish the.following: 

I. Desinibility and Compatibility of Project" . 

Planning Code section 303{ c) (1) requires that facts be established which demonstrate the 
following: 

. That the proposed use or feature, .at th~ s.ize and-intensity contemplated and at" 
the proposed location, Will provide a di:,;elopmi;n,t that iS necessary· or 
des.irible for, anci compatible with,, the neighborhood or the community. 

I 

The eristing use is compatible with the neighborhood and.the community. The Applicant 
plans to use the existing building (built irt l950). No exterfor changes :are proposed .. ~xcept a 
roof scr~en upgrade. The ,heignf and scale of this building·.~ in l!ne with the <J.djaca.i:J.t 

2 
435-43 7 Potrerq Avenue 
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(d) 

The !fYAC equpin.ent consists of seven farf units that compfr with 
the· San Frm:icisco Noise Ordinance. The HVAC equip"hj.en{ dqes 
not em;t any dust or odors .. The backup generator is)ocaied"i11 ihe 
basement, cf:nd is used only in em~rge_neies SU.ch as pi:i~et ~utqges. 

Treiitment given, as appropriate; to such aspects li.s tim~ca,pirrg, 
screening, open. spaces, parking ~d foading areas:. se~~. area5, 
lighting arid signs, · · 

An awning will be added to. improv~: the entrance. Rooftop 
screening rvill be upgraded 

3. Compliance with the General Plan 

Planning Code Section 303.(c)(3)" requires_ that facts _be established that dem9nstrate the 
following: 

That such· use Of f~tare as proposed will comply· with th~ applicable pr~:visi_ons of 
this code and will not advernely affect the Ma5ter Plari.. · · 

The Proj~ct will affirmatively promote, is consistent with, and will not adverseiy meet 1he· 
General Plan. as follows: . . 

The objectives and polities of the. Co:tnnierce · Eleinent of the -General Plan are· based. on 
the premise :that ec011omic <levelqpment activities in San Francisco must be d¢:signed to acbieve_ 
economic vitality,. amongother·-~ings; 

POLICY4.11 
Maintaifz. an adequate supply of space appropriate to tlze needs ofi1U;uhator industries. 

. . 
Smail,, emerging indnst;ies ill th~- City., in.any· utilizing new t~ologies, are dependent" on 
relatively inexpensive space ac_cessibl~ .tQ prospectly~ markets. Exam.pies of these "incubator" 
fyp~ mdustries irielµde ej~trqru_~·d$.Pf9C~_sS#ig ~. b~e·ss services,. app~l mariufactu:rin:g 
and .design. crafts manufacturing, etc,_ Dutirtg the. early stages of devdopmen~ while .:ai~icets 
are .being ~lished. fixe\i ,cqsts such as r-ep.1: .and ·transportaifon must b~ kept at miifirnal Jevels .. 
The South of Market area~ .c~ently ~~mg a.S a functional area contailliri.g a suppfy·of sue_~· 
spaces needed by new. busii:lesses: The maintenance ofa reservoir of such ·spaces, which ·can 
fulfill these needS, is needed. . · 

Econo.mi~· Vitality 

Tl-ie first goal is to maintam and expand a healthy, vital and .diverse economy which will provide 
jobs essential to: personal well-being and revenues to p~y for the ·seryices essential to th~ qµality 
of life in the city. · 

4 
435-437 Poiiero Avenue · 
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3) Rooftop equipment on the building in which the use is located i~ :screened 
appropriately. 

·The rooftop_ equipment is not visible from street level (see Exhibit B). ·The eqmptnent 
screen will l::!e improvedf. · · 

4) The back-up power system for the proposed use will comply with all ·applicable 
federal state, regional and focal air pollution controls. . 

. . 

The building's backup generator complies with and is permitted by Bay Area Air Quality· 
Maqagement District permit ·i;mmber.2,17~ 1. 

5) Fixed-source equipment noise does not exceed the decibel leveis specified in the 
San.Francisco Noise Control Ordinance. 

The building's air cooled fans located on the roof will comply 'With th~ ambient noise 
·levels, by utilizing the following technologies and methods to meet and exceed the noise control 
Ordinance; 

L 

ii. 

Mufflers and V ar:iabfo Freciuency Drive fans and pumps. 

Sound wall./ nol.se abso'rpti~n:. 

The ·building·is· designed to mi:ilirilize ener:gy cqnsumptio~, :such as. throiigh the. 
nse of ene~-efficie.nt techn~ilogy, indndfu.g without limitation, Jieatiiig, 
ve~tilating and air conditioning systems, lighting controls, n~~ -yexrti~ation 
and recaptni1ng waste heat, and· as such commercially av.ailii.ble technology 
~~ . . 

. The eqnip~ent .at ~ site .is ftinctionillg well and can continue to .b.e used as is.- Howev.er, 
the Applicant,_ :as part of its ccii:rimitment ·to energy efficiency, will deploy the follo~g energy' 
saving technologies~ · 

L Energy efficient Toshiba ·G9ooo UPS syStems in~reases". the emciency, of~e. 
c~nt uninterrupuble po_wer system from :&0% ·efficiency to . 96:.5% (reduces 
.energy usag~). · 

1L Deployment of c6ld isle. containment, reducing the power associated· with 
mecha!tjcal cooling by 25-30%. . 

llL D~loyment of air-side ~nomization Vllill reduce the cooling power 
co:i;isumptfon by ap. est;qnateq 50-60%. 

In .aggregate, the above; will reduce power consumption by approximately 45% relative to· 
the existing use. 

6 
435-437 Potrero Avenue 
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G. · MASTER PLAN PRIORITY POLICIES 

.Pl.~gp:~de-Section lOLi· ~tablish~s the folio~ eighi: priority planning policie_s and 
requires review of.permits for consistency with said policies. The Projeet and tbiS. Section: 329 
Application are cO!J.5.~~ent with each of these policies-as foll9ws:· · 

1. Th.at existing neighborhood-serving retail uses be pt•eserved and enhanced· 
an~ fu_tnre opp~$nities for r~si_dent. employment in ~d owners.l;tip of such businesses 
enhanced. 

The confuuarice t;>f the existing us~ \IVill benefit existing n.eighborhood~serrfug retail u.S·es by 
keepi:Ilg employe~and cuStomers ill th.e.n~igb.borhood. · · · . . 

. ' . 

2. That e:risnng housing· and neighborhood character be conserved. and 
proteded in ord~r to preserve the cultural.and economic diversity of onr neighborhoods. 

The Applicant wili not ha:ve anY effect on housing. The existing use is a part of the 
r;i.eighborh~od character: . 

3. That the City's supply ·of.affordable housin~_be pr~serveci and enhanced. 

The a_J?pJ,ication will have _no. effect on a:ffordabfo housmg. 

4~- That commuter traffic not im.pede Muni transit servke or overbq.rden our 
streets i!.i" neighl>o.rhood p~k.Ui,g. · 

'rh,e application will have no.-effect ort coIDpJ.uter trafilc:or MunL 

5; That" a diverse economic base be maintained by protecting otir fudlistria.i. and 
service sectors ffo=µi displacement due fo commercial office developmen~ an~ that future 
opportunities· for resident empioynfent and oWn.eiship in these secfor.5 be enhanced. 

No C:bmniercihl office cieve~oppie.nt is proposed. 

6. Th~t the City achieves .the gre.a.t~t possible preparedness. to pro~ect againsf 
·in.jury and loss of.lire in a.Ii earthquake. 

The application is co_ns.i.Stent with this policy. 

7. Tha~ lan<:l.Jilarla and historic builpmgs be preselt'ed. 

' . 
The Property is not a landmark or historically .rated. building and the Property is not 

located within a historic district. The Project will have rio impact on landinarks or historic 
buildings. · 

8 
435-437 Potrero Avenue 
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LISTOF EXHIBITS 

Ex'hibit A .. - F1oorPlans 
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SAN -FRANCISc·o . 
PLANNING DEPARTMENT 

Letter of Legitim·iza.tion_ 
~ . 

June 4.~WI3 

1650 Mission SL 
Suite400 
San Francisco, 
CA 941 Q3·2479 

R!l!=eplion: 
. 415..558.6378 

David Silverman 

Reub~ Junius &·Rose LLP 
1 Bush Street. Suite 600 

San Francisco, CA 94104 

fax: · 
415.558.64ll9 

Site Address: · 

Assessor's Block/Lot 

Zoning District: 
Staff Contact · 

Deax. Mr. Silverman: 

· 435437 Potrero.Avenne . . 
3974/022. 

UMU 
Corey Teague, (415) S75-9081 or corey.~ague@sfgov.org 

. ~ 

This letter is in response to your request" for a Letter of Legitimization per Planning Section 179.1 

regarding the property ·at 435-437 Potrer~ A venue. This parcel is located iii. the UMU Zoning District ar:i-d 

a 58-X Height and Bulk District. The request iS to legit:ll:ni.ze"-the existing "Intemet Services Exchange" ~ 
o~ the entir~ty _of both floors m the ~-two-story building totaling approximately 10,000 ~oss 
square feet. · 

Procedura~_ Background 

The Department received the request for Iegitilnization of office space_ at 435-:437 Potrero Avenue on 
October 15, 2012. Staff reviewed ·the request and ass~ciated materials- and the Zoning Admirlistra.tor 

isstied a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The 

public notice also included a ~letter for _review,_ and ~as sent to 1) au owners of property within 300 
feet of the subject property, 2). all current tenants of the suoject prop~, and 3) all individuals and 

~eighborhood associations that had requested to receive such notice. Additionally, notice was. posted on 
the site during the no~cation period. 'fb.e notification period expired on May 15, 2013. · · 

Erigibility 

The land use prop0sed for legitimization is deemed eligible iit meets the following criteria:· 

i. The land use existed as of the cfate of the application; 

Lease documents, bUsmess tar documents~ building permits, utilities bills; and insurance documents 
indicate that tiie-~tirety of.the subject buz1ding has b"wt used as rm nlnte:rnet Services Exchmzge" (d.b;_ 
RCN Telecom Seroi.ces and Astound) since a:pprrr:ri:m.ately Mo.y30, 2000. 

Plaiming 
lnfD1Jmrtiari: 
4151i58.63n-



David Silverman 

. Reuben, Junius & Rose LLP 

I Bush Street, Suite 600 

San Francisco, CA 94104 

June4, 2013 

Land Use Legitimization Letter 

435-437 Potrero Avenue 

ii. The land use would have been principally permitted or permitted with conditional use 

authorization under pro~isions of the Planning Code that were effective on April i7, 2008; 

Prior to the Eastern Neiehbarhoods rc:zoni.ng, the subject praperty was located in the M-1 Zoning District, 

which pennitt.ed t:m Internet Services Exchange with a Conditional Use Authorization. 

iii. The land use.would not be permitted under current prov:isjons of the Plannlli.g Code; 

· The subject property is located in the UMU Zonirzg District, which prohibits nn Int.em.et Suvices. 

Er change. 

iv. The land use either has beert (1) regularly operating or functioning on a continuous basis for no 

less than 2 years prior to the effective date of Planning COde Section 179.1, or (2) functioning in 

the space since at le.ast April 17, 2008, ~dis associated with an organization, entity or enterprise 

which has been located in this space on a continuous basis for no less than 2 years prior to the 

effective date of .f>lanni.ng Code Section 179.l; 

Lease (hcu.ments, business tJIX ~cuments, building pennits, utilities bil.ls, and insurance documents 
indicate tJuzt the entirety of the subject building has been used as im "btternet Services E:xcluznge" (d.b.a.. 

RCN Telecom Seroices antl Astound) since apprari:rii.aleJ,y Mrry 30, 2000. 

v. The land use is not accessory to any other use; 

The suhjed Internet Services Ex:chimge is the principal use and is 7l(IL accessory to any other uses within 
the bu.ii.ding.. . 

vi. The land Use is not discontinued and aband0ned pursuant to the provisions of Planning Code 

Section 183 that would othe:rWise apply to nonconforining uses . 

. Lease dncum_en.ts, business ta:x documents, building permits, utilities bills, "and insurance documents 

indicate that the building remained oca.cp~d until June 2010. ?ince that time, no new use was established 

in the building, 1t1ui. it has been aiti:ael.y rnarh:ted as a.n Intm:iet Seraices Exchange. Therefore, the Internet 

Seriru=es Exchange use was Mt discontinued and abandoned pu.rsiumt to the provisions of Pln.rm.ing Code 

Section 183. 

Determination 

It is _my determination that the request for legitimization of the existing approximately 10,000 gross 

square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building 

as shown on the submitted plans meet all the required criteria of Planning CodeSection ~79.1. Therefore, 

the· subject gross floor area is deern~d to be a legitimate Internet Services Exchange space .as defined in 
Planning Code Section 209.6(c). A Notice of.Special Restrictions shall be filed on the subje;ct property 

documenting i:he specific building area legitimized as Internet Services Exchange in this letter and 

!iAll F!V.lll::ISCQ 1844 2. 
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David Silverman 

· Reuben, Junius & Rose LLP 

1 Bush Sfreet:. Suite 600 

San FrimcisW;cA. 94104 

·June 4, 20i3 

Land Use Legitimization Letter 

435-437 Potrero A venue 

documented on the submitted plans on file with this reque5t, prior to the_ appro~ of a site or buil~ing 
permit ~tablishing such Internet Services Exchange. This detenrunation is not a project approvaL or in. 
any way a substitute for the Buildin~ Permit Application for the change of use to- Internet Services 

_.Exchange." . . 

Please note.that a· Conditional Use Authorization and subsequffit Building Permit Applieation m~t be 

appl;'oved to l~y COI!Vert the subject gross floor area ·to Internet Servi<;:es Exchange. Additionciny, the 

relev-ant ~mpactfees outlined in Section l~.1(g), and elsewhere in !he Municipal Code, shall be assessed 

a5 part o~ th~ Building Permit Application. 

APPEAL: If you believe .this d~term.lnati.on represents ·an error in interpretati~n of the Planning C~de or 

abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals . 

wJthin 15 days of the date of the J,.etter of Legitimization. For information regarding the appeals process,

please cont:ac;t: the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415) 
575-6880. . . . 

Sincerely, 

Scott F .. Sanchez 
Zoning Administrator 

cc:. Co!ey Teague,. Planner 
Philip Bl.ix. Property Owner 

William Spencer. 

Planning Commissioners 

All Parties on the Notification Requ~t List 

L"Current Pialllling\SE Team\ fAsTERN NBGHEIORHOODSlm Legitimization\435 PalrerC A11el!J!:alt l.DI....cfoc 
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REUBEN&JUNIUSUP 

·Eastern Neighborhoods Legitimization 
Application §179.1 

By Hand Delivery 

Mr. Scott Sanchez 
Zoning Administrator 
1650 Mission Street, 4th floor 
San Francisco, CA 94103 

October 15, 2012 

·.YJ.. /3 11:crr 

Re: , E.astem Neighborhood Legitimization Application 
Planning Code Section 179.1 . 
435-437 Potrero Avenue (Block 3974, Lot 022) 
Our File No.: 7 424.0 I 

Dear Mr. Sanchez: 

En.closed please :find the application and supporting materials, including two 
additional copies, for an Eastern Neighborhoods ("EN"). Legitimization request U.nder 
Planillng Code Section 179.1 for the property located at 435-437 Potrero Avenue 

. ("Prop~rty"). We are filing this application on· behalf of F.W. Spencer & Son, fuc., the 
owner of the Property . 

• 
A. Introduction and Background. 

The Property is located at 435-437 Potrero Avenue, midblock between Mariposa and 
l 7m Street, approximately t\Vo bloc~ from the Bayshore Freeway/Route 10 I. The building 
covers the full lot The Property is improved with a 2..,story, 10,000-square foot building 
used as an Internet Services Exchange since. May 30, 2000 by RCN Telecom Services of 
Califoinia, Inc., whic:h was ·purchased by Astmmd in 2005 but ~oni:inued the same use. 

·Aft.er a brier vacancy,· during which marki;:ting took place for the same use. the Property will 
be occupied by Industry Capital Data Centers for the identie;ai use. immediately aft~r this 
application is approved. 

Jame; A. R!!uben I Andcew J. Junius ! Kevin H. Rose I Shery\ Reuben 1 I :Javid SilverlT'an I Thom;;i. P. Tunny I Jay r. Drake 

Daniel A Fr artin I Lind~ay M. Petrone I John Ke;-iin I Jarod [igP.f"'Tlan:·.' I John Mtinern~y Iii· 

~~ ·~~:d:;:d f~ ~C~J,-;a t~~~~~ ·~ J ~~; ~•!.~j~~ f: ~~~:;::~!O 

One Bush Street. Suile bOO 
San Francisco. CA 9• 104 

teu15-567-qooo 
ta~:~ 15-3Q9-94BO 

www.re..ibenlaw,c:im 



Jvfr. Scott Sarichez 
Z_oning Administrator 
San Francisco Planning J.)epartment 

. October 15, 2012 
Page2 

.B. · · Floor Plans, Photogi;aphs, and.Upgrades. · 

Floor plans for the Property are attached as Exhibit A. ·Interior- and exterior 
photographs are attached as Exhibit B. The building comprises appro:tjmately 10,000 gross 
square feet. of Internet Servi~s Exchange area that is the subject of this "request for . 
legitirniz.ation. · · 

C. Evidence Supporting Eligibility. 

i. . The land use existed as <?fthe date ofth~ applicafion: . 

The entire building has been used since May .2000 by RCN Telecom· SerVices of 
California Inc. (RCN) as an Internet Services Exchange. The lease betw~n F.W. Spencer· 

. and Son, Inc.~ and RCN dated May 30, 2000 describes tlie ''permitted uses" at.the Property as· 
follows: · · · 

"Telecommunications hub site ·for cable. internet and 
telephony, intemet routing faCility and . other 
telecommunication _uses and other related uses for Tenant's 
telecommunications biisi.Iiess." 

(See Triple- Net Lease -with RCN dated May 30, 2009, and First Amendment to Triple Net 
Lease dated June 2004, attached as E~it C.) · · 

· · ·The owners significantly upgiaded the building in 2000 at a · co.st ex~ding 
$1,000,000 to serve as an Internet Services Exchange ·for RCN, The building ·was 
seismically strengthened and mechanically upgraded to house ·a· PG&E transformer vault to 
provide 400 kilowatts of power, induding a diesel generator ·backup and related 
infrastructure for the J?.temet Services Exchange. 

Co~tinued use as an Internet Services Exchange will provide a vital and indispensable 
service to Internet startuPs and related small businesses in the Sou.th of Market neighborhood. 
N eaiby bu5inesses will access tl_ie Property to ~ervic~ and inaint.B.in their Internet servers on a 
continuing basis. · Continuance of this .Internet Services Exchange use vvill provide a 
significant benefit to_the City as a whole and especially to the many I:ritemet !llld technology 
companies located .within walking distance to the Property. The Property ha.S been upgraded 
to meet all. Current ADA requirements- in .connection with the seismic, electrical, and other 
other. upgrad.es to the building conducted in May 2000. 

1847 
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Mr. Scott Sanchez 
Zoning Administrator 
San Francisco Planning Department 
October 15, 2012 
Page 3 

.\ 

1bis is a unique building that was outfitted with specialized electrical and mechanical 
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the 
commencement of the boom of Internet startups. We are unaware .of any other Internet 
Services Exchange in the neighborhood, and the use clearly provides an indispensable 
service for the most recent boom in the_ South of Market tech industry, which has been.the 

·primary creator of new employment opportunities for San Franciscans over the past several 
years, and a primary growth center in the S~ Francisco economy. 

ii. The land use would have been principally permitted or permitted with conditional 
use authorization under provisions of the Planning Code !hat were effective on 
April 17, 2008; 

Prior to the EN rezoning, the Property was located "iii the M-1 (Light Industrial) 
Zoning District, which principally permitted "Commercial wireless transmitting, receiving or. 
relay facility, including towers.- antennae, and. related equipment for the transmission, 
reception, or relay of radio~ television, or other electronic signals" pursuant to Planning Code 
·section 227(h). "Internet Services Exchange" was not created as a separate land use 
category until May 13, 2002 by Ordi.D.ance No. 77-02. At that date, Sections 209.6, 790.80, 
and 890.80- were amended to define "Internet Services Exchange" as a new use within the 
"utility installation" use category. Had the use category for Internet Services Exchange 
existed at the time of the original permitting, it wquld have been pei-m.itted as Internet Use 
Exchange. 

. . 
The land use would not be permitted under current provisions o[the Planning Code; 

Upon the conclusion of the EN rezoning process, the zoning district classification was 
changed from M-1. to Urban Mixed Use ("UMU}. Internet Services Exchanges are not 
permitted in the UMU zoning district (Planning Code Section 8~3.14.) 

The new zoning, UMU (Urban Mixed Use), was not adopted until June 11, 2008. . . 

iii. The land use eit[ter has been (1) regularly operating or fancrioning on a 
continuous basis for no less than 2 years prior to the effective date of Planning 
Code Section 179.1, or (2)junctioning in the space since at least April I 7, 2008, 
and is associated with an organization, entitj or enterprise which has been 

J ·\Jlb2\742401\EN Legitimization Applicarion_437 P-otrcro (Final IG-15-12).doc1 8 4 8 REUBEN &JUNIUS ... 
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Mr.· Scott Sanchez 
Zoning Admini.Strator 
~an Francisco Planriing Department 
October 15. 2012 
Page4 

located in this. space on a continuous basis for no less than 2 years prior to the 
effective diJte of PlanningCodeSecrion 179.1; . · . 

. . . 
.. The Internet Services Exchange use has occupied :the entire building since May 2000, 

well. in ~xcess of the two-year requirement for the EN Legitimization pr:ogram under. 
§ 179~ 1(2)(D)(l). The use has continued without ii}.terruption iw to the present, except .for a 
.one-year period of marketing to find a replacement Internet Services Exchange.· The new 
occupant will be Jndustry'·Capital Data Centers, and it will occupy the entire Property for 

. ~temet Services Exchange use as soon as this application is approved. · 

iv. The land Use is not accessory to any other use; . 

The Internet Services Exchange use that is being requested for legitl~zation 
- comprises the entire current use, which occupies the entire.Property. The use.that is the 

request of this legitimization is not accessory to any other use, but instead is the· principal use 
of the build4tg. 

· · ·v. Tk. land use is not discontinued and abandoned pwsuant to the provisions of 
Planning Code Section 183 that woul.d otherwise ripply to nonconfOrm.ing-uses. 

The Property bas been under continuous, uniriterrupted ·occupancy . by RCN ... 
(ptirchased by Astound in 2005) for Internet SerV:ices Exchange use since May 2000 .. '.fl?.e 
use has not been discontinued or abandoned for a period of three.years. (See Planning Code 
Section 183.) After a-reeent peri_od of :inarketing for a·new Inten~.et Services Exchange, the 
new occupant, Industry-Capital ·nata Centers. is .awaitiilg approval of this application to 
colTIIlience its occupancy. 

D. Notification Materials. 

Mailing labels, 300-foot radius map and a list of owners within 300-foot radius are 
encfosed with this application. · ' .. · . · · . . · 

E. Fees. 

In addition to the evidence and ~ther. information and documents identified above,_ I 
· have enclosed a· check in the amount of $588.00 made to the order:· of the Planning 

Department for the Department's filing fee. · 

l:\Rb211424D l \EN Legilimizatioo Applicanom_ 437 PotrCa. {Flll8! l 0:.J S-12).do<: REUBEN •JUNIUS ... 
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Mr_ Scott Sanchez 
Zoning· Adrn.inistra~or 
San Francisco Planning Department 
October 15, 2012 
Page5 

Please do not hesitate to contact me or if you need any additional information or ~ave 
a:ny questions_ 

/ 
Very truly· yours, 

Enclosures 

Exhibit A - Floor plans 
Exhibit B - Photographs, Exterior and Interior 
Exhibit C -Lease and First Amendment.to Lease 
Mailing labels, map and list of owners for 300-foot radius 
Check for $588.~0 for the Planning Department determination fee 

cc: F.W. Spencer & Son, Inc. (w/o encls.) 

l:\Rb2\74240l\EN Lep1imiz:aticn Applicatioo_43i Pott= (Final 1~15-12).doc 
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FIRST AMENDMENT TO TRiPLE NET LEASE . 
. . .. 

This First Amendment lo Triple Net Lease ( .. Amendment") is made and entered 
into as of the_ day of June, 2004, betWeen F.W. Spencer & Son. Inc~. a California 
corporation with an address of99 South Hill Driye, Brisbane, California 94005 
("Landlord~, ·and RCN·Tclccom SCrvices, Inc., a Pennsylvania corporation. succeSsor by 

·merger to RCN Telecom Services .of Califomi~ Inc., having an: address at 105 Carn~gie · 
Center, Princeton. New Jersey o&s4o ("TenSnt"). 

. A. Landlord and Tenant have entered into a triple net lease dated as of May 
3~ 2000 (the ••Lease''} plll5Uant to wbicli Landlord has leased to Tenant and Tenant has 
leased from Landlord certain Premises located~ 437 Potrero Avenue, San Francisco, 
California. 

B. Landloro and Tenant have agreed to amend the1.ease to provide for an · 
adjustment of the Fixed Rent payable under the Lease for the remainder of the Term.· 

· C~ Terms not other\vise defined herein shall have the same meaning as set 
forth in the Lease. . · 

· Now, therefore. in consideration of the mutual premises set forth herein and other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
~owledged. Landlord and Ten~ agree as follows: . . 

. . 
J.. Section 1.2,, Reference Data, ••fixed Rent" is deleted in its entirety from the 

Lease and the following is s11bstitut~ in its place.: 

"Fixed Rent At an annual rental rate of Twenty-Nine Dollars . 
Ninety-Fom Cents ($29 .94) pi:r square fuot for the 
period from July 1, 2004 through July 31, 2004. 
Beginning on August 1, 2004 and on each August 1 
thereafter through the expiration of.the Term, Fixed 
Rent shall be adjusted annually by an amount equal 
to Three and 9nc-Half Percent {3.S%)·over the then 
prevailing Fixed rent for the Premises. Fixed Rent 
shall be payable in advance on the first day of each 
month." · 

2. Except as otherwise expressly. amended by this Amendment, the tenns of the 
Lease are ratified and affirmed. · · 

In witness whereof; Landlord and Tenant have ca~sed this ~en~ent to be 
executed by their duly authorized officers as of the date first above referenced. 

185-1 



LANDLORD: 
F.W. Spencer & Son, Inc. 

By.I~ I~ 
TENANT: 
RCN Telec-0m Services, Inc. 4./ 
By:/;, A ;ts: I . 

RCN Corpo~tion, the Guarantor under that Guararitee dated. May 30, 2000, joins 
in this Amendriienl for the limited purpose of conscntinR lo the Amendment and 
reaffirming its obligi;itions under the Guarantee. 

1852 
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TRlPLE NET LEASE 

·ARTICLE I 

] . I · Parties. 1l1is 'J:'riplc Net .Lease ("Lease"} is executed this 30th day of May, 2000, 
. hctwccn F. W. SP~NCER & SON. INC .. a Cali~orni:i_corporalion wilh an address or 99 South 
I Jill Drive .. Brishane. C':i.lili>mfa CJ4C>05 (""Landlord/and Ht'N "IU.ECOM SERVICES OF 

. CALIFORNIA~ INC a ("~1Jifomi:1 curr.c>rntion having an ollicc ;tl I 05 C'amcgic Center. 
Princcion. New Jersey 08540 (''Tenant""). 

I.:! · lfrfr·rc-nrl' I )ala. E.:u:"h rdl:rcncc in !his l.~sc !Cl an~· nf the follpwing .shLJll have the 
m~!"ling scl forth hclow:. 

Building: 

I .and: 

Tenn: 

O{'>linn: 

( 'nmmcnccmcnJ 

l>atc: 

r ~xpir.ition 
Dale: 

·111c huilding known a.'l 43 7 Potrero A vcnm:. Sao Fr.inci:;:c1~. {':iii fiH-i1i~1. a.<: 
mun: spL·ciric:;1lly Lh:sc:ribcd on the plan :lll:irhl•d hL·n.·10 ~L" 1i:xhihit "/\. ... 
"l11c Building is loc.:i.h:d on.the r;amL 

·n1c p=ircd ofland on which the Buildin!! is lncnh:d. whi.ch ~.rtion is more 
s1x"t·ilk:1Hy .shmrn c~n _the plan allat:h1..·d hL""n:h> ;1~ E:d1ihil .. ,\ "~ 

~ . . 

1\pprn:<1im:itdy 10.000 square ~eel lif [.!.ntss k·:1:;:1hk an-;t lil\·ar~·d in the 
Huiklinl!. :L.; .shnwn on the pbn allachc<l lwl"l1n iL~ l•:d1 ihil ~ H.,. 

Ten l HI) )'Cars. 

Tcn~nl s!1a1l ha\'c the ·option and rig.ht l~> renew l his· I .ca.">c for nnc (I ) 
mlditionilr li:nn uf lcn ( l 0) years. 111c rcm.:wal tcnn sh;1ll co111111cncc on the 

. llay follnwing 1hc h~rminalion·or 1l;c ini1i:1l ternt. Fixc1J.Rcn1 for lhc· renewal 
lcrrn l'b:tll he Lil J.5~i.. over the then prc\•ailingFixcll .Rcnl lt1r 1bc· Pn.-miscs 

. ;md ~haJ.1 Ix· mlj1L"1L"ll :mnu;illy on each atmhl:rs..~ry of the Rl"nl 
t"ont1nc11li:mcnl hy nn am11unt L'"l!Ual hj)5'~·;. o\·cr 1h1: l-11..:n ptc,·aiiing Fixc.xl 
fknl for the· P~miscs. 

The d:1IL' upoi1 whit:h Lnndl1\nJ rn1d Tenant h:m.: 1:x1..·c1~k'll this I.cm~. If 
I .:.mdlunl is unable tu deliver the Premises on ur bdi•rl" Juh· ·I 0.~2000 . · · 
,-r'n!lscssinn narc.--}. I .andlorcl. or Ti:n;ml n~;1r l'>lnrd this l.l";ISl: \~·ithou( 
pi.·nally h~· \\Tilll"ll nnlicc In lhL• nthL"r p:1I1y. tli:Ji\"l.'fl'l( Ill lhl· uth1..•r p;1rty prior 
Ill ddin:TY of lhl· Prl"llli!'~!t If ddi\'l.-r\" or 1h1.· l'r1.·mi~l'S is dd:l\"L•tl hnond 
1hc l;u~'1.·~hm l>:ih: •. lhc Reill (,'ommc~1cL,1tc111 I >Lili: :ual the F.~piratic.in lmtc 
sh:1tl hi.- adjui;h:d le; :1ci:..""Olllll for suci1 dd.iy. . · 

July .~I. 2010 
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Rent Commencement 
Date: August I, 2000. 

Fixed Rent: 

Pcrmillcd 
Uses: 

TI1irty-Six Dollars ($36.00) per square foot for the first year of the Lease 
Tenn commencing on the Rent Comincnccmcnl IT.tlc. Fixed Rent shall be 
;1djustcd annu<illy on each anniversary or the Rcnl Comrncnccmcnt by an . 
amount equal to J.5% over the then prevailing. Vixcd Rent for the . 
Pn::ri1iscs. FixcJ Ren! shall be payahlc in :ulvaricL" on Lhc firs! day of each 
11101\lh. 

TclccommuniCT1li(ms hub site for cable:. inlcmd ;1ml tdcphony. internet 
niulinl! facility and other lclccom1Jmnicalio11 usi:s :tnll nlhL·r rd<itctl tisc~ for 
Tl·nant"s lclccnnununicalions business. 

Puhlic Li~1bili1y 
Insur.mcc I .imits: $1.000J>l>O.OO t:(llnbi ncd single limit 

Security Deposit: RCN Corporalion. a Delaware corpor.ition . .sh.all provide Landlord with a 
l."nrpni";ilc guar.mly in-the fonn of F:xhihii ... F .. :111;11.:hcc.l hcn.:ln ;1t lhc lime of 
execution or the I.case sccuringTcnant"s pi..:rformancc hcn:-umkr. 

Prcmist-s.Ddin:ry Fi:c: On nr hcRlrc June I. 2000. Tenant shall dcpnsil the sum ofSixty-Fi,·c 
ThtHl~lllll. Dollars ($65.000.()(J) ( ... Prcmiws Ddin-rv l'c-c""l in1t1 ;111 allnmcy 
. trust at·cotml pursuant In 1..-scrow insimdions tJ) !he Ii.inn al1;1chctl hcrdn as 
"Exhihil "(;." The l'rcmiscs Ddiwrv FL-c is lilr the rcimhur.;cmcnl of 

_ I .:mdlonf s cosls and expenses ~ ... ._oci;;lL"tl \\·ith fot:ililaling ihe delivery nf 
lk Prc111is1..·s tu Tenant on or hcforc July II>. ~onn. Tht• l'rt·iniscs l>clh·cry 
h:t• ·:111d any ~l"l'.111l'd inh.~rcs1·shall Ol" rdt·:!~-.1 fr11111 lhl· :i11i>r11l'Y lrusl 
:1cr..·011nl :1ml pai1l tn 1.andlnrd al the lirth.· lhc L·xist i11!! ln1:1111 \·:1c:1h:s the 
l'rcmi~s. which is :1ntidp~1tcd hy .1hc panic,· In hL· 1111 nr hdiirl· the 
l'os5cs.<;inn Date. If Landlord foils In ddiwr the Premises 111 Tcn.anl on the 
Posscs.-;iun Dale dc. ... -cribci..I above and TL·rt.,nl dt-cls 111 c:mc:d lhc I ..ci.isc as 
.sct forth herein. the Premises DcliYcr)'. Ft..-c shall he paid to Tenant within 
t\\"o (2) days aflcr receipt of the caricclfation notice. 

. 1.3 Exhihits. ·111c exhibits lislcu below in this 8cclhm :1rc incorporah:d in !his Lease 
bv rdcrcncc anc.l m-c to he construed ~ts a purl or this Lease: - . 

E:-.:hihit A · I .cgal Dc~criplion and Plan Sho\\'in!,?. I tuildinJ! :11Hl l .~md · 
E.,hihit ll Pl;m Shuwinl.! l'rcmisc.s 
Exhibit ( · -· C 'o·l .nc::1tin11 t\g.rccmc1~1 
Exhihil (} T1:11.;ml lmprii\·l·1'ncnls /\grl.-cmcnl 
Exhihit E · Filrm uf Estoppd C'crtificnlc 
Exhibit F Fnrm ol"liu:1r:111ly 
F.;.;hihit li - P1-cmiscs Dcli\~I)' Fee E.'icrow lnsiruclinns 
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ARTICLE II 

2.1 Premises. Landlord ·hereby. leases .to Tenant and Tenant hereby leases from 
Landlord .. subject lo and with the benefit of the terms. covcnanL'i, eonditions. and ·provisions of 
this tease. the_ Premises. ;1s is. l .• andlo~d r:cprcscnts and wammts that ii owns. mnnagcs. controls 
and/or operates the ~uikling nnd the rrcmiscs and has the in<lividuul or curpornlc :1uthority to 
~ntcr into thi·s I.case. · 

2.2 Tenn. Tcna.nl sh:irt hold the Premises for o term beginning with ·rhc Rent 
Commcnccm1.·nt i>:-itc. and continuing for the Tenn. unless sonncr lcrminalcd m: hcrcim1flc~. 
prodded. 1 I pon l'.Xccuti1111 (1f this I .c;1sc. Tenant may take !lCl,1p:u1cy II r tl1~.- Prem isc:; priur In. the 
scheduled Pll!'~·ssiiin l>;1h:. in which C\.'Clll ;111 of the terms :mil l"Ondi I i1111s ll r l his Lt"il.t;C (\\'ilh Che" 
cxc~ption til" lhL' r\."11r pnl\'isiuns) .shall he: ;ipplic.1hlc fmrn mid ;11i1:r such l'nrli1:r liLtlC'. Such ~irly 

· ot.-cupancy by TL·n;1_n1 .shall mil :iffcd the Tcm1 of Lhis Lea.<:\!. 

2.). l >1~1i1!!U!!J:.."1!-:!!tl- Tcn;1111.s_hall h..i\'c Lhe rig.Irr. hy 111•1in• 1•.i h·n. ti~ I .amli11rJ :·11 k:.isl 
six (Ci). mo11lhs prior lo Lhc l~Xpir.aion ul'lhc Term or any prior l'XIL"ll.siun lnlll. ln l'Xlt•nd lhis 
l .c;1sc fi.1r llfll" ;1dJitional h:mi of lcn ( 10} yl'"ars c;:tch. ·upon lh1..· .s:um.· k·rms and l·umlilions 
pro\·idcd fo 1hl- I '-·:1~· 1-oprim)->. Th'"· Fi,.cd Rl.~ll ~urinp. l·ad1 :;11d1 l·xi.·11:~i1•1t ll·m1 :~h:~ll he 
tk11..·rrnintxl in :1n·atrd:1111:'"· with Sccli1i11 I..~ ;ihm~. The f)p1i1•11 ~hall l~l- \'11i1I i( l"t·ni1111 ha~ 
hn:m:ht·ll_ an~ 111ah:ri:1l 1l·n11 ol' rhc I .\';ts,.-, :1ftcr rt-ccipt of wri11t·n no I in· arlll :in 11pp11rLu11ity r11 cute 
such ('lrc~1cli. pri1•r II• l"\."n:inl° s suhtnis..;inn nfTcnanf s wrilll"ll n111ici: 11f it:; i11k·111 111 t·xcrci~ ihc 
Oplitin. · . . 

2..t l ~ff$i1t· l 'ush m1cr.i.:.. 1.aULllnrd :icknnwlcdg~s that ·frn:mt's. l'crmitlt:d l lsc rcljuirl-s 
the im:;tallali1111 in ihc Pn:miscs of certain cnmmunicalious equipment by ccrtain" liccnSL'CS and 
customers t;r Tt·nanl that do nul un·11py space in lhc Buiklinµ 1c11IIL.'t~1iwly. "!Jff.-;if! 
C1ii;tnmcr.;'"1 in ilr1kr l\1r s111:h OIT:•ilc C'n:~lomi:rs lo i1ncn'1111nl'l"I with TL.·n:1nt's Equipr_ncnl or 10 
pc~1i1 Tcn:nu 111 m:ma~L.· llr t•pt·111ll• such I >iTuih:: l"ustomcr.i ~·1111ipmci1t: all in t•ompliancc with 
;ill applicahk· l:m~. t"11n~n:1qls tir l\.'Stril"linlL" ofn:~<1nl. rc~11l:1ti111is and urclinann·s.iu \.'fli:cl 011 
the C 'ommL.·1.h·•·n11·111 I >ai...· 1 ··.-\ PI!l!l.'.':ihll" lkquirc-1:.1.!~rils""). ~'''" ilh:•landini~ :myth in;~ lo lh~· 
cunlr.if\· c1in1.1i 11.-.1 in lhi:; I ·l·:r·;,.•. I .;mdloril h:L<; ;1ppnn·1.-cl-l;:11:1111 • ... 11•;\· 111" 1 lw .( • ,,. j 111·:11i1111 

A!!i\.'l'll
0

IC1ll ;1t1.id
0

i\·1l lo thi:. I L.0'1:~ iL-: Ed1ihit "'{"'" c·co-1,~1C'alin11 :\i,:rrl"llll"tll"). \\ilhnul ma1i:ri;:1( 
111~dilic~1ti1•11. li•r the li111i1t:d purpn=-c ,,f.(ll·nniufng. such mr.mJ!l.."lnt:Uls a ... 1k""Scril~d ·ah~}\"c. :\ 
folh· t•Xl."l"UIL.·1l 1·1'1l\' 111' :•11d1 (",,., llL";tli1•1t .-\l!Il."Cll1CUt shitII '"' 1kliwn·1l hi I ;1111!11ml rnor IC\ lhc 
i"ns1~1lb1i1111 •·l .1111111·.it." f "11·.t111111·1·:: ••• p1i1ir~c!1l. Tcnanl':~ 1 irli1 ·1 .. • .. t .... ,1. '11·· , .• ,·111pr111'nl 11r· 
< >n:-irl· t'11;.1 .. 11w1; r. a nl!l11 In :;it'"· !ht· Olb.ilc ['1~tomcr':-; ~-.11111•11ll·1111\llltm. ;11i•1111d. 11h·r anti 
tmdcr.lhc l'rL.·mi: •• ~. sul~j\."d · ,u Sl·c1i1111 I .it: or1hc Cn-l .oc;11iu11 ·,\gn·L.·11tt-r11. 

ARTll "LE tll 

.~.I ·1~l·111. rl·ri.:11tl l"t1\·1.·11anl~• tu pi1y lo 1.andlonl. al Lh1· add11··.:. ,,r J .;111dl11rtl :.i.·1 Ii 1r! h 
ahu\'l". ur ;11:.11d1111h1:r plan· 11r lt1 :;.11rh olhcr pcr.>nn or cn1i1y a:~ I ;111dl11rd 111ay hy nulin· in 

writ in!! tu Tt·11;111t li-11111 1imt• hi 1i1m· ilirl'"l:I. Lluring lhi.: Tenn lwrt·11f :ind:;,, 10111'. lhL·a·a!lt·r as 
Tcnanl m nnyn111.· d~nninl! t1lldcr Tt:n:mt nccupk·s the Pn:i11iSl'S. thL· li1ll.1\\itl!! rcnl: 
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J.1.1 Fixec.l RcnL The Fixed Rent scl forth in Section 1.2. in equal monlhly 
i11st;11fments in ;1dvancc on the. fi"rsl d:iy nf cnch month of the Term. and pro rala for any fr.1clin 11 
or :1 llH111lh al l ht: beginning. {ir end of ihc T~r:m. any frilc!in11 payable with rL'Spt:cl {II ii porlion· nr 
a mnnthal lhc hL:"ginning 0!"1h1.: Term is to he paid on the l"ommt:ncemL·nt ();ilc. 

3.1.2 :1~hlj1in11al HL'nL 'I'mant shall p:1y ti) I .andlonl. :1:-: .t\dditinna( l\.cnt. the 
fo([,iwing. (c1rlln:1in:l_y. "Opcn1ling Expenses"): · · 

(;1} 100% nfn:al L'.Sl:11c taxc::? and asscssmt·111s hy gm'LTnmrnt;1l ;a11lw~i1ics 
pa_; :1hlc \\·ith I"CS[lt:CI 111 l!Jt: n:nfabk StjU;J.rl: r1\11!:1;.;t: o!° tile l'n.:mi."L'S: :111d 

(bl IOO"--i, nfall opi:r;11ing en.sis int:ulTC!:l h~; 1::mdlnnl in lhi.: 111ll·r:1fi(ll1 of the 
I \uildin!!. 

I \."llalll ~:hall p:1;. lfo.· :1'{1r.::;:1id Additional RL·111 11111u•1;1ld_\ 111:.1:ill111t·111::;_ li;1~;1.:tl tin 
l.~u)Jlurd's rl-;t:•ll11;1bk l'stim:1lL" ol" such a111i)t111t.~ !i1r !he n11n·n1 c:1klld:1r ;.y:ir. N111 la!L"r ihan :;o 
i.lay~; :1fkr tht.· L·nd uf1hc c1kllilar yc:1r. I andlord shail ckli\",·r 111 TL·r1:rn1 ;1 •:1:1lcllll"lll Jc1:1ili11g lhL· 

:1c1-Lr;il C Jpn.11in;! I \j\L·11· .. c; liu the p1l·.· .. ·ilin;! r:ikrnhir yc-;1r l.i;'.L·rli,·r -.\ 11h ,·1.1pi,·:: "' :11·tli;1l invPicL·s 

:md bill:> n:·!--l'LYli11;: :-.:1id i lpcr:1ting h.prn:.t·s. (o !he cxtc-111 ·:111·h hill:. :11•: rnpw:;tnl hy l"1.·11;m1. 111 

thl'. C\"l"lll l..a11.l111111':·: c·s111nah; 1d"l l·1w1';1t·ini: Expcn~cs t.:XCl'.l',b iii.· ;1,·11i.1l l lp1·1;1lirrr l·.\jWllSL":; fur 
tllL· jirt"<"t·fli1ti': 1·;1r. l"l'r\:1111 ·.li:ill r1.·e~·iw ;1 n-edil :I!-'.ainsl ,1\ddi1i1111:d 1~··111 111·\1d111·111r .. ii ll:k' I •.Till 

. lu:~ c:; 1,in .. ·,I_"., 1< ll111.l <•l ·.1h·h.ihT('a>11w1111: in Ilit..• t•\\:nl 1h,- :1<·Jn:::( 11i .. ·1;11i11;• l·'-(h"11:.,·o . .:>.ct·,·,I 

I .:m,lh1rd"s c:-:nn:1h:. ki::111I :.h:ill 1•:1y iii,· diffcrcnn: 1<1 l.;1i:dl111d li>!!l.'lh~T \', it!i rh,· i:n.I 11111111hl~ 

in:-t:1ll mc:nl nr ! :j -..:.'.d l·k11L . . 

lf1h1.: 1-.·;1! <:-la!:.: taxl·s f~•r ~n·iy 1~1x _l"L":ir :;hall I;.: rL"duL:O:·d .. wllL·tht-r :1:.; a n:s1d1 .,farl·du.:fi(•11 in 
rhc J;1x rak Pr ;111 ::1'pral hy L:111dlprd 111"1hJ° ri:al l!:•lil!L" tax ;1:>:;t•:.;~.nK·nl. I ;1n,llnrd ~;h:dl cn:dit I<• · 

"l°l-11;1111. Te11:1111": p1;»p•1rlit>11;11<: :;h;irt· 1ir :.11d1 rcdw::li1111 mi nu:: iii:.: n1:;1·: P!":;1K_h aprl·;il 111 I .:111dh1rtl. 

:1;;11in:-:1 Tl.'n:111t-.. l'r1• l~:11a Sh:irL· ,,r ri..-;d t"':l:ik t;p.:t·s. lr:my r..-ili1.-tinn ::h:il! ",·c11r :dkr 1l_1L: L."Xpir:1iici11 
pfthi: I i::h,· 1,·rn1 h111 ·-h:"dl :1ppl:- 111 p,·1i1•1!s pri11r li' ~=111:h , • ._l'ir:11i .. 11. ·1 ei1:111t":.1'r·np1•11inn:llc :sh:llt' 

t1rs11ch rL·d11di1'11 .-.h:ill Ix: prompily rdnnlk~l 111 Ti:na111. 

: I.~ I :rh' I>~·:n!(,'llt'.' o(l~l-~~- Ir any im:1:dl111e111 11.r l"t"lll i·. 1~:1i1_1"im·tl\" lh;m IL"ll 

{ flU--d;1ts.:11"i.·1 :lie d:11i· ;Jr~·--=1m~· \\:1·; .111,·. it sll:lll·hL.";u i11!i"n··:1 :11 lh<· r;1k .. 1 rcn f1t·r~-~:1ii 1 Ill".;,) plT 

:11\Ji~~~ht;;11 1Ji,· .lt1L·d:11t" .. b111in111• l"\"1.·11( 11·111Tc Jhan !hi! m:1\i1111111.1rare11! i111n,·:~l :illiiwc.:d hy 
l;n\. \1·hid1 :J1;dl h.:

0

,\ddi1j,.11;1l"Henl. ln:1d1!i!h111 \tl[~ul"l1 i1111"ri·:.1. l"nr·,_,;1d1 iw;t;1Jhi11·111 llfri.:111 

p:1 j,j 1111 'ft" .ih.111 h"n 1 1111 1!:i: ·: ;dk1: IhL· di.It· ,bk. k11an1 :;h;dl pa~ It 1 I .111;lJ, 11,"I ;111 . 1111011111 ·t·q11:il !1• 
Iii..: t .:.·· .. j 1~-~h-.t:1~) d··,,1:d1111·,·l:illpwnl IP ,ld'L."rLindh•rJ"s l"«:.i-. nl •nlkc1i •. 111 ;rral_:1d111ini:.1ra1i\·~· 
t"X[lL'"ft.S(SfL'-hli11;• "' ;;1wli latt· 11:.iy1rn;ni. lfTerunr shal.I foil 1p p;1~· !lun· ,,1: n11•~l· in::1:ill111t:111s pf" 
l"l."lll un ;i ii1111"1'.. b:1·.i·' 11i1hi11 ~i1iy rti1N·1·11tin· rwdvi: (12l 111n111h p;-ri11.!. 111,·11. in li..:11 ,ir !ht· d11t· 

J:1k 1;,r 1•:1·. 1.•·.·u! "' I i·,1·1:! l-:nn :.d J,,rl!1 i11 ScclinfJ .i. 1.1. :1hn\ '" I 1·11.111! .. 1_1:ill i""\ I i-.1·· I l·'.l·111 .. 11 

r•i h.-!;•rl· th·.· 1~'.l.1~,,-1n .. ;11h 1'"·1·,·diilg lht~in•.•1~~1~ 111 1\l1i.·l_1~l-;) ,,_..,1 J~n11 c:J.l)Tl..":::::i!li:l. 
p:i;iii"Z·1·11i: m7.~1.i'.11<· 1L;Jr j,.;; 11i!)J;";::_:!i'i~r-~:-\1L·h 1•:1ym·..:1;1 ;·l.11t .. ·.li:ill J..- :.11l 1 jn 1 ln :ill ul"rln: 

pc11al1ic;; fpr btt' p:1yr11L'lll ~~·1 li1r1h ~~1!1~1inn ~-I.~. 
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3.1.4 Tenant's Insurance. Tenant shali at its sole coSt and expense.obtain and 
mninlain throughout th.c Term with reputable insurance companies quali ficd to do .business in 
Califon~:i.,. the following insurance.; designating Landlord ilS a named insured: 

(a) Commerci:d General Liability immrancc; iridcmnffying Landlord 
. ::ind Tcn;ml ·a~ai)lSI all claims ~nd demands for ;:my injury lo pcrsi.m or. pmpcrty whith may be 
clilimcJ to haYC occurred in Che Premises. in amounts ·which. ;:it the hcginn~ng nflhc Tenn. shall· 
he not le.~ 1h:u1 t~c arnnunt~ set lcirlh in Section I :1. and. fmm time lo time c.Iuring the Tenn. 
may he fc1r ~1.1ch hi!!hcr amounts ;1:; LnmlhmJ may n .. -quirc. laking. inlo :11:c11un1 1hc region in 
which.tht: Pr~mi:"l..·S arc litt:;111:d:1nd similar ptn(X"fliL-5 t~scLl li>r similar p11rp11s1."S: . 

. (h) So-calk"ll "all-risk" pmpc11y insurancl..' il'J 1hc amount oflhc full 
rcplaccmc111 c;)st u,f all rcn:ml'.s jirnp1 .. ·rty :md fixlun.-s :md 1--:uullur~l"s propL"i"ly :md lixlun:s:. · 

(c). Workmen's compcrisalion am.I ;my olh~ insunmcc required by 
. law or the m1turc ofT!!n.int's business:. 

(J) Insunmcc ~gainst ~1.ich olhcr ha;'~tnls tt:> may from Lime; lo. time 
be required hy I .andlnrd:·or ;my"h:mk. insurance compan)' or nlhcr l!!n~ing. insii1u1iun hokli~lg a. 
first miirtgni;e. on. llll· Pn.,nisc.s .. p~1wi<lcd 1h'at such insuranL"C is cuslnmarily. c;irricLI in lhi: reg.ion 
in which lhL· 1.'n.'miSt:s :1rl· k1c:11c(I. 1111 property similar to lhc l'rrmiSl·s :met c1.s1:"4.I fnr simil;1r 
purpu,i;cs. 

(c) lfTcn:ml's use or occupanc)· uf lh<: Jlrcmi.sL·s \":mscs any . 
in~rcaSI.' in in~ur.:inL"e pn:1i1iums fur thl· lluil<ling or Prcmi<;t.·s. Tl·nanf will p;1~ !;11d1 addilinm!I 
cusl. 

I 

Tcmmi shall rumish I .:mdlor<l wi1h ccr1ilicalcs cvidcnci_ng all ::nch insur.~nc• prinr In 1hc 
bci;.imiing ol"fh.i: Tcm1 :inti or each rcncw~1l pol!cy al 1casl (\'>'cnty I::?{)) dars pri11r !o lhc expiration 
of the pol icy h~i Ill!· rl"ll1.:'\\'1."ll. "frnant's use am.I occupanq· Clf d1c Pn:mi.scs shall cnnfonn to anJ 
comply wi1h :ill rc<111ir1."Incnls of I .;imllonl's iil...'>l.m:rs.. :.L" such requin·t111."I1ls may he :iincticlcd or 
mocli!ic<l l"rnm timt: In.lime . 

. ~.15 " l itililk·s.. T1..•1i;ml sh:ill pay din.-Clly tu thc propcr ;.mthuri1i1:s d\;tr!,.'t."ll wilh 
lhc colkcliun lhl·rl-c1f ali'chargL-s l(,r lhc consumption of\'r"alcr use. ~wl'r. di:ctricity.l,.r:is. 
tclcphltnC imd ;,thcr Sl:r.·il·l·5 ~para1dr llll"lcred 1ir hilled lo Tl.'nanl for lhc 1•rl·miscs •. :1ll such 
chLtrJ.!CS In Ix· 1.\.:1 id :1s 1Iw ~um· faun tillll.' [[1 time ht:comc ilut.•. 1"1.·11:1111 shall 111:1h· i1_s mm 

arr.111!!cl1l\."!lb [~1r :•11d11itili1i1.'"· and l .ai111lunl shall hi: t!ntkr 111\ 11hli;~:11i11n In f11mi:-;h any utilith:s 
lo lhc l'n:mi:-..l·:: :mil sh;1ll nnt he li:1hlc for any interruption ur faih1r1.· in lhi..· .supply llf any such· 
urilitil-s h1 1h1· .I 'rl·mi~< · 1..:m1ll;lnl sh.;~11 etKipcral~ with Tl·11a1H in makinJ! any 1'l"l"l.'s.<:;1ry titility . 

: crnmL'1."li,11t" a\·ailahk lu 'h·nanl'. 

. ;_ l,h l\-f111i~., :.11!{t~pp1.ll\ al~. Tcn:ml sha!l al ti!. · ... _h- , .. ,-,.J au.I t'\l'l"U:;i.' 11htain :me.I 
m:ii nl;ii n thn >nghnul l hl· ·l"l-rm :1ll 11f lht· :1111 horit.:11 inns. pl·rmit!:. appri 1\·:i!s and I il"l·ll';i:s n. ·quired 
for ll1l· c(1n:•l rul"li1 >11 111" I h\.· i mprm•1·ml ·11t~; ll • tlic l'remises :md 1 l.1l' n'ndtn-1 ·" f I 1·11an1 '!; h11sirn.:ss 
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' operations therein. 

3.2 Audil Rig.hl'i. In Lhc event any dispute arises hclwccn 1.andlori.J and Tenant as to 
. Operating Expenses. Tcnanl shall have the righl, upon reasonable notice and al Landlord's 
offices. to inspL-'Ct and pholocnpy. if desired, Landlord's records conccmin~ thc.Opcr.tling· 
Expenses of the Buil~ing.. I[ after such inspection. TcllLlnl cuntimu:s tu dispulc Opcr.uin~ 
Expenses. Ti.:nanl .shall be entitled lo retain an indcpcndcnl accountant or :u:cC1untam:y firm that 
h~s a ~pcci:1lly in :mtliring npcrnling expenses to conduct an :m<lit: proviuctl lhal in no cvml shall 
Tenant cumlncl :111 :mdil mon: lhan 11nc time in any twelve ( 12} mnnlh pi.:riod. If ;my .specific 
issm: u·ith n.'."Pl'l'I 111 r }pLmting Expcn_o;cs is raised hr Tcnanl and lhl··s:unl' is_st11.: ha.-: hl'cn r:1isi.:d · 

. by any 1)1hn fr11:1n1 am·I a ch:Hl_!,!l' \\·ith rL:spcct to such issul' h:is hL'l'll J!l~trlll'd lo ~uch nlhcr 
Tt:nam nr ifTcn;ml\ :1mli! n:n;als 1ha1 Landlord has overcharged T1:n;1nl. :ilkr Lan~Ilord h;1s hccn 
affonkd ;1111;pp11rlunily In explain ;my cnntrary pnsilion nn 1hc maller In Ti.:n:ml's acc1;im1lng 
lirrn (with :111~: dispu!L'S hci11g rcsnln-d in ~nod foi1h .hr llw p:1rlil'sl. llK·n Tl'l\;llll sh:11l rcn:in: a 
crc<lit :1g;1i11:-11he nt:xt llllllllh's Jknl in lhl' amllunl nfs11ch.11n-rch:tr!,!l'. lrthl· ;1ullit rcn.:als th;.11 
Tcmml was 111hkn:h:iq;cd. tlwn. within 1hir1y (.\0) d&1ys :dkr lh\.· rl.·sulls ur sud1 a11tli1 arl' madL· 
;n·ail::iblc h\ ·h:n:ml. Temml shall rcimhut:;t: r .an<llnrd lilr lhl' :lllllllllll or such lllllkrch<1q.!C. 
Tl'na111 shall p:1~ 1hl· l·11sl 0L111y <1111Jits fl'1111cs1L·il liy -i'l'na111. 1111h-·~o; :my :1l1di1 r,·\·l•als thal 
1.~indlr·1nf':; iJ,·r,-11.11inali1•111•flhl- I >prr:1li11j• J:xpcnscs was j·11·1·lrn1 (,, .11in11· th:111 fiH· pnrent t5%). 
in which.i.:·:t:-1· I :m.llurd ::hall p;1y lh!-' c11:;111fsuch ~mdil. I .:t11dl111d ·.11.111 1 ... 11·1p1m·d lo 111ai111:1in 

record:- or 111.· l_ lp1·r.1lill!! F~pl'llSl.'S liir lilt' lwn-yl."rtr pcrio<l 1~1!111\\ ill!'. 1·:1d1 ( •p1:1-;11i111~ 1--:-:prns .. : 
~1ati.:ml11L I \1'1·p1 in lhl· n l'lll .. r rr;1ml "~ l.anJlnrLf. faihn1· 1111 till' p:1q 111 1.-11:ml lo ol~kct h> lhc 
( lpcr.lling I· 'Pl·n·-~ '..f;11l'llll'lll 1Yi1hin one l I) yen~ a Iler its rect·ipl lhl-rt·• •I :.ha! I l'l' rundusi n:ly 
dccmcll Tl'11;111rs appnw:1I or snd1 l >pcr:iling Expense stak11ll·111.. 

ARTIC'l.E IV 

Ti:nant furthi:r l.'.11\'l'nanls :mtl :tg.rL-c.'i: 

-I.I l~l..'p:!!T~l!.ld :'l·lainlcn;mcl.". T11 kccp lhc Prcmisi:s in t:11ntl 1_;nkr ;md repair. and in ;1t 
k;1:-.1 AIS go1\d on.l..:r ;ind repair as lhcy ~ire in on the C'ommcm:cmcnl D:1lc. fl-:t~n11;1hl~ 1ise :ind 
wc::ir and da111a!!l' hy lirl' or c;i...,l.1;1lly i11s11nxl il!,!ainst only cxcq-iled: anll lo keep ;111 glas.o:. lixtur~-. 
;111J ~·quipmt·nl ni11r 11r ht·n.·alkr on 1llc: l'rcmisL"S. includill!!. wi1h11111 limilalion. all healing. 
plumhing. dt'°lri1·al. ;1ir-c1)ndi1h111i11g.. and mt·chanical lixtqn.-:; ;md l'quipmcnt si:rvin!! 1h~· 
l'ri:mi$CS. in ~1\u,l 11rlkr ;111d rl'pair. :ind in al kasl as gc)tlll orlkr and rcp;1ir as tht:y an: in un the 
( 'm1101rnc\.·1m·111 l l:!ll!. ll:im:t!.!l" hy lir~ nr t"tst1:1hy nnly l'xn·plt'tl: ;uill 111 mah· :111 rcp:1irs :ind 
n.~placdllt'll('; :111.f hl il11 ;1!1 nlhl'f \\:11r1. lll'l'l'S~ary li1r the fi1rq.!<\ill!~ p11rp11S1"S. II is rurtlwr :1~rc1:d 
1h:1t I hl· l'~ ,.,.f'l ll •i1 11r 1\·;1s11n;1hk 1t:;i: :and \\l':tr sh:1 II nnl apply ::" ;1:. !11 pt·1111i1 I l·n:1111 In h·q1 lhl' 
Prcmi~l·s in :111~ 1hin~~ k~; 1ha11 :;uilahlc. dlit:icnl and nsahll' n>11di1i1llt. '°"11:;idni1w 1lw 11;1hi~i: of 
the J>rc1llis1.:s anJ 1hc use n:<L'illnahly 111adi.: Lh1.:n.:0I: or in li:ss than g.1111d 1mlcr. rqi;.1ir. anJ 
conditiPn. 

4.2 D:un:icc to the J>rcmi$cs. Tn p<ty lh1: cost (if all n.:p~1ir~ lo the Building indutling.. 
,\•ithoul limi1:11ii)n. the mo[ cxlerior walls and all stmclurnl compnnt·n!s. if any damage lhcrdn is. 
c:auscd hy ·1\·na111's improper use thcrcn[ · 
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4.3 lndcrnniry. To indemnify and save Landlord Jmnnlcss from nil chaims •. octions •. 
damages. Jiabi!ily, cost or expense whatsoever arising or resulting fmm (i) any injury or dnmagc 
lo :my person or property on lhc Premises or sidewalks or _ways mljaccnl thereto. or· nlhl!f\vi5c · 

. arising dircclly or resulting directly from the use and maintcnm1cc :ind oct.i.•p<mcy or the 
· PretnL'il."s.. or ;.my p:Lrt lhcn..'i>f. hy Tcn~ml. _(ii) :my violation M this I .c-.isc hy Tcn:mt: or (iii) any 
ac_I. timission or misconduct oJ"Tcn:mt.: iLc; agents. contracltlrS. cmployt.~'i.- liccn:;ccs. .suhtcnanls 
or ·im'ilccs. 

4.4 PL"i~mal Pmpcrt\' al Tcnanl's· Risk. To thi; cxicnl pi;nnillctl hy law. all 
mcrchant.lisc. rumituri:. fixtures-. cffccL'i and property of c\•cry kirn.I. nature ari<l description 
hclonging. tn Tcnanl r1r lo any pcrstins claiming tl1rough or under Tenant. which may he on the · 
Prcrni~"S ;ll ;my tinll:'. sli:11l he ;1l lhc sole risk and hanml 11rTL-i1;mt. and if !hi;- whnlc i'r. ;my part 
thcrc1if shall hl.' tk•slniyt·d ur d:un:iged hy lire. water or olht•rwi~. hy l hdi or frnm ai1y ulht·r 

.. cmL<;C, nu I':trl pf ~1iJ !us..-; or d:un;ll_!I! is In he char~cd In nr he hnmc oy I .:and(on.I. except .. 
hnwcn-r. in l~ll· t·n·nl . .;:1id lnss or 1l:nn:1ge is allril:i111ahlc Jo I .;u111l11rd's grm:s. nt•gligc.:ncc nr willlul 
m iscond ui::l. · · 

4.5 · A~si~mm:nl <llltl Suhlctlirrg. Nol to assign or :;uhk1 this I .c:isc. except lu an 
-Affiliate - (as hcrcin;1 l"tcr cklinetll. \\"ilhnul fl~l obtaining. on l'i1t:h nt·c;L.,;ion lhc \\Tillc-n cnnscnl 
orl .anillorll. which shall no! he 11nrcas11nahl\' withheld. No :1si>il!11mcnl 1lr s11hknint! shaft in :tit\' . 

w:1y .imp;iir tk co111i1111i11g prim:1~· li~hilicy ~fTcrr.ml hcn:untll"r: :md nu t·o11~·111 l.o ;any :i~si!!nit;g 
or :mhkuin;! in :t p:irtkufar insl:lllC'C shiill he dccmL-<l In ht• ;1 \\";JiWr or lht• uhli,!!.aliun ln 11h1ain !he. 
I .undlonl's :tJ'pro\-;tl in ihl".l"&L'>I." 11r ;my nlhl·r as.i;ignmcnl tir ~a1bktti11!!. Nulwith~lamling. the 
fiin::goin~. T~:n;ml m;1y:issi!!n rhis I .l"asi.· nr suhld nll 11r ;111~. p;1rl 11( 1l1t· Prl·misl·s lo :111 Anilialc 
~\·i1honl 1.a111ll1•nl":-. prinr l"•ln"•l"lll. h111 Tl0 lt:"ml sb:11l g.i\'C l.:m<lh•rd pnmlpl \\ rillt"ll lllllil'l" or such· 
:i.'.;igmncni ~·r.:-11hk·11ing. I 1.•r purp1.isi:s uf 1his 1.c:L-:c. ;111-:\'1iti:11t··· l;r I ~·11:1111 d1:1ll h1.: a pl·r.;011 
ti) cuntnil l"·..I !->~-. 1..·01un111i11g ••r 1111tkr \."01111m1n t·onlrol \iilh I l·11.an1. I ii I wil h \\ h11111 ur intn whom 
Tenant is iiwr~~~-.1 !rL·~:;1rdks.s nf \\hdht·rTcn<ml is lhc sun i\ ini~ l'l"N•n :ilkr :-11d1_1111..'l'J!L"r), ttr 
Ciiil a\'.'q11i1·i11:· ;11J Pr ·.11l•:.1:1111iaJI~ all t•f kimnt's i1$.<;ClS ;ind h11·.i111··.-, ••J~"t.tlinw. 1111\\hid11iu.• 
fal"ilitics lt11·;1i"·d in lhL· l'renii:.l·~;":1rl· u~i.I hyTcnanL An L"t)llipnin\r 1·11llul'.1li1111 :lfJl"l"ll"telll with 
nnl' 1•f mnrl· c:ll"ri..:r~: \dil nnl h1: 1·111i.~itlcrt.<l :.m as..~ignmclll t•I· s1_1hk1ti11g hy l~·n:int. 

·I.<> t•~l111!li;1i1i.:t:_\\:ilh.L.~~- t\t Tcmmt's sok cosl aml L"XJX'.11:~·. It• l"l•nli;rn1 h• anLI 
· clmtply \\"ith all ;.uni11g, huildin!!- c-11\"imnrncntal. lire. hc<1hh ;111J 11llll·r l't!.tk:>. rq!uh1tions. 
nnlinallL"l'S 11r fa\\"S:. 

- ·I. 7 ! .=~ll!.\.!.ni:-l[ ~ g ~h1_ t1!.E1!!_i;r. To 1~cn11 ii L:m<ll11rtl ;ind l.:mdlonl's r~·prt-sl·nt:1t i n:s lo 
1.'11lcr iult1 ;m~l t·~amlnt• .till' l'rl·miSC"s ;md slll1W lhL'11l lo pnispt"l'.li\·l' purd1:1s~rs. l~·n;tnls ailt.l 
n1n~lgngl'cs at ·any n:asnnnhh.· timc Uf11"111 rrior notice. suhjccL hmn:\·cr. lo Tcnant"s right In 
Tl"tlUin.-_1h:1I ;111~· ~11:h cx·r~t'll l."1111.'rill;! lht: i'n:mi~s be 11rr11111pankd h~· il rqin·:•cnlalin: ofTt:n.anl 
=~a conilil iPn of p,·;mi11i11g 1.·111.-;.· inlo :my Sl'CLm:d ·an.·;1, cx1Ypl in I hl· tTdll .11f :111 t".il1cri~l.·m:~·. . . . . . 

. 4.8 
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(i} lo remove such of Tenant's goods and effects as arc not pcnmmcntly affi~ed to the 
Premises; · 

(ii) to rcp:iir any damage caused by such removal: ond 
(iii) pcace.1hly lo yield up the Premise~ and all previously npprovcd alterations and 
;-idditinns 1hcrcto in lhc s:1mc order and repair :is they were in :.il the hi:g.inning. of the 
Term or rhis I .case or \\'ere p11l in during the Term hcrcuL n::1sunahk use :inJ wear and 
damage hy lin.: or casually insured against only exceplcd. 

Tcnanl shall indcmni(\' ;md hol<l l..andlonl ham1less ngainsl ;my loss. cnsl or damai;c rcsultil1g 
rrom thi: foihrn.: and dt:!ay cifTcnanl or anyone claiming by or lhruugh ii !11 surn:mkr the 
Prcmisi:.s m: pnwillcd in ibis Scclim1. 

4.9 ! lsc. Tn usc 1hc Premises orily for the Pcm1i1tcd Uses. aml nc_it to cau$i::. pcrmil nr 
suffer lhi.! cm i:;silln of ol:it'Cl!nnahlc ndors. fumc.'i. noise or \•ihralion rrnm the Pn:n1i.scs. 1 .• mdlnrd 
makes 110 rcpn:.~cn1;1tion or \\-;ur.mly 1ha1 lh!! use oflhc Premises l"nr lhi: J>cnnillcd 1 lscs is -
allum:tl by 11\C~tl zoning or other hyl:1ws. and nny pcrrnils for such u:;c ~hall he the exclusive 
rcsponsibilil~ ofTC'n:ml. 

4.10 Auditions or Altcratinns. Nol lo make or permit •my inslallal ions. altcr.1.tinns or 
addili\1ns in. 111or1111 lhc l'rcmis1:s O\'('r Twenty-Five ·nmi1s:md I )1illars ($25.00D.DCl) \\"ilhoul 1he 
prim \\Tith:1i n •n:'\.·111 11f I .and lord i111.·;-1d1 instance.· I .andl11nl 1.·xprc:-sly i:o11si:n1s 111 Tt.•nan( s 

initiaf alr...:rarinns anti i111pnin.·mn1ts lo th1.· l,n:misci;.rcquirL·d li1r thl" l'1.·m1illed I lsi:. :11 Tcnani"s 
. S(llc cxpc1is1.·. indmli"nr. without li.milation. build oul n(tlw l'rl·mi:;l·:. ;11111 in:•lalbtit>n of Tenant"s 

lixtun:::• ai1d c;111ip111L·11l 1n111i1\·d 1;1r the l'n.millcd lJsc. inn1·a·.i11r 1111 .-In Im· :.l'IYi\·1· Iii the 
Building ti1 .'11011 ;,mp:•. ins1aflali11n 111' an FM2flrl/Pi-et1cli1111 !in·:, ~.11pp11·:;·;i1•11 :;y:;1n11 in lhL· 
l'n:mi~s. i11 .. 1alla1j,,11 l>y l"r11;111I 11!" all l'llll"rg.cncy gcncr.1lor ~11111 l'nd ;;,111rl'l' J\•r llil' :-11pp11rl nf · 

Tc nan!" s 1'r .. :111i:;L·:. 011[_,. and plarenn:111 1•1° n:dundanl lihcr 1•plil· n •lllJL"l.·[ i11n:• frum lhc l'rl·111is1.-s lo 
.. the puhlic ri~!lll or \\~ty. 

-1.11 Si~11:~. Nol !•1pl:1rl·11r.p:1i111 11n the Premise-.-. or :111y\d1L·ri· i11 lhl· l!uildi111! any 
placard or si:~n \\"hid1 is \·isihk from lh1..· c)';lcrior nf the Prcnlisl·s. · 

."l.12 ! -•!;al in);. ;m!.l.1J.!1is:11]f~· N11l to injure. c1vcrl11:1tl. dd;1n:. or pn111it In he injured. 
nn.:rloatled 1•r dd:11.·1.·1I. the Pn:misl'S or !ht: Buikling.. and 1101 In p1.·rmi1. :1lh1w or suffi.:r :m~: i.v:islc 
nr ;my 1111bwli1l. j·111pr11rl\:r 11r 1iffl"ll"h'C' tlsc or. (lf the accumub1i1111 or lr.:tsh 1•r dt:hris on 1lu: 
Pr1.·mi,;1..-s. nr an~ Pl"l:nparn:y 1hcr1."l1fiha1 shall hi: injurious Ill :111~ pt•r:-;011 or prop1..·r1y. nr inn1li'-l:11e 

. ' 1 •r innL·;1:•l' rhL· pn·1i1i11111:. li•r ;my insm;inn· nn !ht· Huiltlin~. 

4.1.1 Tt·nai11's Work. Tn pwcun: at Ti:n:ml's sole cxpcnsc :111 ncccs:-;;1ry permits ;md 
Jiccnst:s hl'f1•r1.· umlc11akin!_! any m•rk 1111 the Premis1.-s expressly pcrmilh:d hy 1.midlonl 
h1.·r~11mkr: Ii• ,i., ;all :.11d1 wnrt in ;i gond anti \\"ork1mmlik1: ma1Ull"f. L"lll[lh>yin~! 111a1ai;1ls 111' ;:.nc>d 
q11ali1y :ind ::1• a~ It• ntll!iir111 l\"ilh all ;1ppliL·ahk ;mnin~. huildin~· .. \'l1\·in•1111w111:1I. lirl". lw:1hh ;111d 

<•thcr l"itdl·:;. rq'.11bli1•1is. nnlin:mn·s aml l;aws: 1t1 pa~· pro111p1Jy \I 1lL·11 d111· Ilic l·11Jir1· n1s1111'any 
1\·11rk 1•11 lh1· l'1l·111i::1.·s 11111krt:1k1·11 I·~ "1'<"11:1111. i-:11 thal the l'-r\·111i·:1·:; :.h:1ll :ii :1l_l ri1111·~ 1..._. fh'l.· 11f 
lien ... of lahrir and rn:ilcri;ils: lu 1.·mploy for such work one 1_1r m11rC' r~sp1msibk ctintr.1clors: lo 

Poln::rol..s.cloc. t 0:\C-5/Cl!J") 
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save Landlord hnm1!c:;!l nnd indemnified "from all injury, loss. clnim!f or dnnrng.c lo nny person or 
proper[)' occ~1sit1ncd hy or gmwing oul l~r such -wnrk:·r:md lu pn},·iJc cup it..~ l•f a:i huil l plans of 
such work lo l.andlorc.l unon con1plctlon. · 1r:my construction pfrcn;mfimprl1Vcmcnts i_,. 

·necessary for thl' cnn!inuc<l occupmicy ot1hc Premises. such .et:insrrudion shall hL.: accomplished 
and the cost of suc:h cc111struction ~h<ill hc home by Tenant in ;1cnird:mcc with a scp;1r.nc 
"J.,cnsdmJg lmnrt1y_c·mr!1rs ... ::\~rr~.~c·!!f' (hcrc[ni-c1 called! hL·l\\l·.·i1 I ;mdh•r,1 arul Tcm;nl. ~t'"I 
~ird1 a~. J.:xhihif •·ff' ;111tl ni:1d~ :i part hm:c,i'. I .mll!lord .shall h:1\t."11i,· ri1J1f 111 p11~.111111in·~ 111' 

non-re~pnnsibili1~· i11 nr un lhe l'rcmi~L·s ;L'i pro\'idcJ hy J;1w. Nol\\ i1h:.ta11di11~: lhl· ·liir\.'g.l1i11J!. 
l,nndlnnl ~.;h;1!1 hl: rc:p111isihk Jilf any !-ll"LK'IUral hlli!nl tldi..·cis i.11 lhl· l'ri·u1i~.t·:;. all .a11dlnrLl':- · 

· 1.:.:•q1~!1'-L'." I an.llnr,_I. al l :1ndlt1rd":.; 1.·_,jlL·m:1.·. !;hall m:.irntain 1_ir c;it1::.- '' 1 I•.- 1u;1i111:1i11nl. rq1airnl arid 
rq1bcnl in f!l •nd nnkr. L'•.>llL_lit inn and rq1:1ir. str.111.:ltirl!. c,;teriiir. \\all:; and 11iad-h.::1ri111!1.:11l11mn:;·11f 
!bl! Buildin;;. 

-(I .J ·c '11nd_iJi1111 pf lhL"" r.i::L:L11\~c:.;. I .arn:.llurJ is no! tihliµ.:1td 111 <md shall nnt make an~· 
imprm·~mcnt=> h1 ilw l'r.·mi:;es. N1\fWilhstanding lhl! frm:goin;.:. l.:mdl11r<l :11~r1..:~.~ t.11'1.:pt1cc·th~ 

f"l'PI° ant! tu cnn~inKI and p1.:r!C1011 all 111:cL:s~u:· ~c:ismic wnrk and ;,1..•pairs In lhL" B11ildi11~ Lo 
n:11,k·r !he !\11il,[in~ :md the Prl·ni~~,1..:·: ~:1nn:111:rally •.;11und in ;1rr11nla11t:t· \\·ith :1pplic-:.1hlt-h11~ld11)g 
:md <;;ikl~ 1·, .,[,., :1i J.:11Hffprif s ~11 k t:·n~.1 and i.::-.p.·u~c ml nr hdi 11·l· ,\11~t1!'-t .'-I . .:.'!H 111. Iii ad,Ji1i1111 • 

. 1.amlltlrd ri:prr .• ·111:. :lll,l \\;1rr:m1:~ th:n tht' r{•ofis i11 g<~1'd ordLT :11111 rt·pair :11HI the ronf!-:tnri•111n: is 
s1111nd. ,·\lkr~·111npk1i11r111fl :mdlnnl":: \\1>rk. Tt·11an1 rmdi.:r~l;md·.:md :wi.1111\\kcl!~C)' lhal thL" 
1'n:n1i:.,·, ;1h· k,1:4· I\\ 1lh11111 ;i1i! fllllh\1i11ipn1\·e111l."Hl~·11r:1lk1:11inu-:1t"11·rd11 .ind in -;r ... -i .... 
ci•llliitiuu. I ·-.~·i.·['I ;r. ·.d Ji•r!h :ilirn _,._ I di;i11l ha:~ in~pl:"C!nl lhc· l'.1.·1111·"'··; :md k1·. luu11d 1111: · 
l'n::mi:~:-: l.'iin 1:111 ·..:tall.: t•r rcp:1ir. t"111Hli1 ion and maintcm.m;.:l"lu h1: ill"L"L"pl:ih k h • l L"nan_I \\ i 1hrn11 
further i111Jlf11Wml.'nl:• fiy l.andlPrd :11_1d, :;tr}~jcct·t1_1 !hi:! c11mpklil•ll nfln1:111(:; \Vnii;. f11 hl' 
:-:u!Ji.t:iL"11I for ! .011,mt":; !IS~ and 1>1..'l"llj':lltt}. 

·L 15 e!:'.1:~mal p1~11i~i!~:· fi.~rs. Trnanl :~hall pay P~·•r 111 ddir1q11cm:y-:ill 1;1x1:s a=--.<>.t::o.sl.'J 
ag~1in~I ;ind k\ it•il 11p1t1i I t•na11l 1nrm:d altna1io11s and u1ili1~· i11:.1 .. ~Il:11~11!l·•. !l71<ll· lix111rcs. 
li1rni::bi11r"· 1'•!1iip111c111 ;md all pi.:1~111:1! p111pcrly It' h'-· ;1s::l·:.::l',I ;111<1 hilkd ~-<'l'a1~11d~ [r,,1i1 tf1,· 
n.·.i! jir>1p .. ·1"1\ 1·fl .111:ll••ld. li";ai:. ·;11d1 n( kn:m(:->pl't'pc:rl! ·..Jnli h1· :1·.··L .. ;•.,-,I \\1111 I :111dl11nr·. 
n.-.JI pn;pt:rl~. I n1.1;1l ·.h:1ll pa:. I antih•rd lh~ im;.::.: ~11iril-iu1:1hl.- In I r11:ml°'.: i'l°"p;·.r1~ ui1hin HI 
d:iys :ilh:r rt'l"l'TJfl 1•! ':1 \\ ri!lnl s1:111..·11wn1 Sl'll ing. li:1rth 1hi: t;1\t·:: :1ppli.-:1hlt·· h 1 I <"11:111( s propl'.'_rl> .. 

•I. lt1 l,lolf;J1,liif.l".Sl.lbSl;lln'l"S. r~'Jl.;!!l[ :-;ha!l l)llf li1;1fl!ll;IL lllll': ',\llrt•. !l"ol". h;11l1lk-or 
di~po·:l· "r. ui.:· '>1\h'.·l;1inY \\ hil:h i:,, 1ksi;·i;:1112"d a:-: il ha;.~ird<•ll'" •I "· •\ 1t· ·.uh:;1:1nn· '''° '';;·.h.: 1111.lcr 

· :-ipplil·;1lik k·kral "'·.tat.· !;1\\ :11 ihl· !1r.-mi!•1.'S. l-X~~i11 in ill""11r.l:mc\· \ ... i1li tht· ·.1.111111.·.s. nil(·~ and 
rc~1tl;lli t>ll:· : ... ' 1·n 1111:· "1! 1," l1 l:1111rl :a· J HrL'. ·.111 r:1!!l'. ~1·;1.·. h:md Iii w 111 • fi·.p11· .i Ii, •ti • • i ·.11" Ii ·;11'1:.1:1rn:t:. 
·1 ~n:ip( :-h;(ll i·.-·:!"'•l'"'i:.ihk· l~•I ;my ;md :tll n;:-.t~.111.~;L'"~. d;1111;1::\.·: •• fim·-.. p,·_1::1lti\. .. ~ :mt! nlhi.·r 

· cxpL'n~:i:s rd:. I in~~ kr tlw m:mu f:1rf-1m~. sti•ra~c. u:>c. hanJ ling 11r di;;11n!.it ii m 1 •f any sud1 li:r.rardous 
tlflt''l:il' ):uh~.1:_11Kl" ;11 tli\.· l'rl'Illi!-~·" hyTi.:nan!.1~r•m~ 1.~rnpl11~·ri:; a!'l.'1il·••ft..:<'ll!r.11.."t!1rni'Tl·11;111l. 

:\Ir! ll 'l.E V 

5.1 f...:.:1:-J!;ilt~11r Tal.:in!.!;J\~i:.i .. l1U}i!tinn .. r·n lhc even! thal !he l1re111ises.·1 tr :my p:111 

1h1.-rcc1f: sli~ill hL· 1ahl·11 h~· :tn~ p-uhli~· :lll11wri1~· nr li.1r ;my pub!il· l!:->l". Pr sh;ill h~.- 1k:-..1rnynl or 
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damaged by fire or cnsualty. or by the action of any public aulhority. ahd Landlord elects not to 
restore lhc Building or the Premises and so notifies Tcmml. lhcn either Landlonl or Tenant may 
elect lo 1crn1inaic this I .c;Lo;c. Such election shall be made by the electing party gi1•ing wril!cn 
notice of its clcciion to the olhcr party within ninety (90) d;1ys all er the righl or clcetion accrues. 

S.1 Rc.-;1nr.1tion. If this Lease is not tcm1ina.1cd pursu:ml to SL~lion 5.1 ahiwc. !his 
J.c;Lo:;c shall continue i~ lim:i: ;mJ :1 _just proportion of the rent ri:si:rvcd. according to the nature 
ai1d cxlt:n.l ()r thi: 1bm;1g1.·s s1L<;l;1incd hy the Premises shall he ah:111.:d unlil th\.' Premises. or what 
may n:m:i in thcrl·or. sh;tll hi: p111 hy I.and lord in proper condi1i11n Ji 1r 11sl· It 1 lhl.' cxh:nt pcm1iucd 
hy the net pri,n.·cds 11f ins11r.1ncc t\.'Cnn-r1.•li or damages aw;mlr-1l li1r :md1 1;1~i1\!~- 1lt:slml·1i11n clr 
tlam.:tgc. ;md :;11~it'l"l ll1 11111i11g and huildinl! lan-s o:mtl onli11;111r\.'.S lhL·n i11 e~is1\·nn:. "N1.:1 
pmcn·tfs oril!SllfilllC\.' n;nin:rL'Lf ur dama~L"S ::l\\':lfdcd" rt..'/i.:rs lt1 lhl· f!f~tl'S :lllllllllll llf .SlU.'.h 
j ll.Sllr.:lllL·c Of 1bm;lf!l'.S kss lhi: rcastltlabk 1:-xpcnscs or l.andlnrd i11 L'PH!l1..'"l"I iun wilft lhl· nllft-cl ion 
of lhC Sal1ll.'. indt1dill;! ffilhopl (imila[jn11. kcs ;:mtf CXpC!lSl';; rnr fq~aJ ;1nd ;1ppr:iisal S\.'l"Vil°cs. 

. . 
5.J ,;\w;irJ. lm:spt:cli\•t: of the limn in which rcco\'l:ry m;1y he hau hy law. ;ill rights 

lo dam<1gc5·or cpmpi:n.-;;11i11n li.1r the Premises sli.111 lldong to i .andliml in all rasi:s. Ti:11anl 
lit:rchy gr.mis ll 1 L1!ltll11rd. all n r Tc-nar11's rights to such da111:1:.:\.'S and con·nanl s 111 tkl in·r such 
1·11rlhl.'r as.-.;i !.!llllh:n1s "r l"lld11r_,;1..·nwn1s as 1.andJc,nl may ln1m 1i1111..· 111 time rl.'qnl'sl. N;,, 
\\·i1hstanJir;:! lhc li1rq~1•i11~. Tenant m:1y sL·ck <1 scparak award fr1'1n 1hi: i:o11di:111i1i11l! ;nuhority 
for Tenant's rdl\\.":llion llallla{!i:S. . . . 

ARTICLE VI 

6.1 )'.wnl~ 11f J)cfi111lt; Rcmcdii.:$. lt(:i) Tciianl sl1i11l 1kfaul1 in the pt:rfonnam:c nf::my 
nf its 1i1nndary ,.hliratiuns 11p1kr 1hi~ Ll"iN'. and if such Jcfa11ll shall con1i11ue l\1r h:n ( l 0) tlays 
alkr \Hillc~l 11u1in· li"i•m l.amllnnl In Tcnanl or (h) if within lilkL·n I I:\) day~ :1lkr wrilll'."ll llt11il"C' 

from I .andlnnl 111 Tenanl spi:cit~·i11g. :my 111her dcf,-iull or lkf;mlt):. TL"nanl bas nlll 1:nm111CllCLL.i 

Llilig.tnlly IP n1m.·1·1 :•11d1 lld:111ll or ft;t'\ r11•l lht:rc:11"1cr.Llili1~n11h p11r.11l'il ·;11d1 r11m-i-rin11111 
L"l:·m1pktiu11. "' [l 1 ii .111.' .r.·.ir1111h·111 ·;h;ill l>e madl'.' hy Tc11:111l.lt11 11,,· 1~·11.-!11 "' n1-.ltlu1· •• ·11r ifa 
pl"liliPn is lilnl J,y or :1~ain:-.:1 h·11;1111 urakr :my prn,·isinn of llw 1!:1111..rnplcy C "mil· :11111. in the r:rs~ 
of :111 irwul in 11;1ry pcl itiun. such pi:I i1it111 is not db:mis.o;cd wi1hin 11 indy 1 •m I d.a~ s. 11r <ii I if 1h1: · 
Tcnanl.'s k;:1sl·h,1l1I irlll'rl·::I .'>hall he lakrn nn execution nr hy ulhL·r prnn·ss 11flaw. ;11tad1l·d nr 

st1h.kc1i:il It' an~ 11llH·r im·11h1111;ir~· \·rn:trmhr.mcc. lhc-n and in :111_\.· nl".·:uch t·:1:;1·:. I ;u1dl11nl :mJ its 
a•'l'lllS ;ind ::,·11·;1111:. lll:l\ 1:1\1 rull\·. i111111nJi:1ldV or at <Ill)' lillll' lh1·r.·;1lh"1. :111.l 1\ lli1,111I 1'11rllt1·r e . . . . • . . . 
n111kc or 1k·m:111d. ;1ml \\·i1h11111. pr1..'.j11din· In :111y 1lthi:rrc11wdir·:; ;n·aiJ:,t.IL· I•• J :u1.ll1•1Ll J(1r 

am:ar:1!!\."S l•f n.·111 ur nllK•f\\ i:-1·. l'illt\.·r Iii n1tcr ii110 ~mll upou llt(· l'r1·111i::1·:: .,,. :my p:irl lhl·r1·n( in 
the 11;a;1l' 11r rhl· "J11il,· .. :rn1I rq111::::1-:-:s thc•ar111: as Pf l.andh•rll\ l~•rntl·r l":.l:1IL" 11r 1ii1 m:1il ·a 1111tiL-c 

pf 11·nnin:i1i••11 :11l.lr1..--:.s1..·d h• lcn:ml al thl· l'rcmisL·s. and 11p1111 ::11d1 l·1ltr~ nr 111;iilirw this 1.i::1~ 
sh:1ll 1l·rmin:i11·. In lhL· L·n·n11h:i11hi." l.L·:t'>t: is 1ermin;11t:ll u11da;111y 11f1lw li1rci!11i11!! jlr1\\"isi11ns. 
nn~1hcn\ is1.· t", 1r hn·:1d1 11Ckna111's· 11hliJ!alii>ns lll·rc11ntli:r. T1.·n:m1 n 1n;nanls 111 p;1y li.\rl hwit h to 
l.:indlnrd :is ["[llllfll'l1S:lli1111 llll' (11!;1) re111 n.·~:i:rvi:d li)r the n·:-;id111.· nr lhL· TL·rni. In l":tlntbli11!! lb<.: 

rL,l\ rL-:;i:n·l·d lll\·11· :-h:ill hl· i11duikd !Ill' \":1!111: t)t" ;ill 11\hl'r l'1111:.id1..·1~11i11n a~~rL·nl h1 l•l' paid 11r 

pl.·rformed hy "k11:1nl li1r Slll'h l\.'Sitllll' nr the Tenn. 
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termination or entry to pay· puncluaiJy lo Landlord all .the sums and perform all ~ obligati_ons 
:which Tcnanr i:ovcnanls in this Lease to pey and to perfonn in 1hc same manner and lo the same 

. extent and al the: s.,mc times as_ir1his I.case had ~ot been '1cn11inatcd. In q1lculating the amounts 
10 be paid hy Ti:nanl under the foregoing. covenant. ·~cnant shall he crt.·ditc<l wit'1.any amount 
actually paid ,,; l .amllord as c11mpcn.'>11liDn as hcrcinbcforc pro\'idcd and .ii.so with <JnY additjonal · 
rent ac1m.11ly nhl~iinL~d hy Landlord hy n:h:11i11g the Pn:misesJ a!kr tlt•duL·I inf! th~ c:-:~nsc:s clr . 
coll~finJ.! lf!L' :.;um.·. · 

Nolhinl! hC.rcin conlaiiloo sh;11l. however. limit or prcjULlicclhc rig.hi ofl _,m!Jl}rd In prove 
for·•mdohl~in in prm:i:cding.-: fi,r b;111kntj1IC)' or insolvency ur n.'llr!!:1ni:r;1linn n• :m:mgcmcnt wi1h 
crci.liltifi a~ liquillafl·d dan1a~l·s hy l"\.";tSl}11 of sm:,h dclerminalinn ;111 :1111uunt C'qu:il to lhC' 
m;:ixirmnn ·=1llnn-1·d hy any s1;1l11h: or mlc 11flaw in clT1..'CI :1t tlw timt• \\hl·n. ar1Ll J!nn·rning lhc 
proceedings ill \\·hkh. :-11d1 d:111t:1{!1:..•): :lfl~ lo be proved. Whl'lhl."t. or nnl :a1d1 :11111111111 l_ic {!f1..";1!C'r 
than. C'l(llal h•. or ks..; 1han thl· :mwnnl.s rt:fcrrcd lo nl"){l\'C. 

(,_::; J,!!ml11ird's I{ ighl In ( 'trrL'. I fTcnanl n:ii1ain.-: in default ;11 lh_t.~ l"Xpi~ititiu of lhc time 

periods :-:pcci lied in Scdioi1 6.1 (:1) Clf ().I (b).1.andlnr<l shall h:rn~ lhL· right In pcrfonn such 
ohrig.ation. · .\i"I ~umi: su p;1id hy f .;1ndlt1nl ;iml all nct."Cs..'>ary inchknt\11 co:;.!:i and expenses in 
i:nrmccti11n \\ ith lhl· pi:rforn~im:c of any sudi net hy l.andlorJ sh;11l he dccnwd h~ lil· 1\lldilin11:1l 
Rcnt lindcr this I 1.::1:>C' and shall h~ r•iyahli: 10 L·iridlnnl imnkdintdy on liL'm::md. l.an(Uord m;1y 

exercise thl· li1rl·~ning righls uirhnut \.miving or releasing Tcn:ml rn11~1 ~my uf its ohlig:ilions 
·m1t.lcr thi:o; 1.t..•:t.sl'. 

l.RTICLE VII 

. . ~ . 
7.1 Fff1.,.".::Lt1~~~:thIJ}= !..!.fl ~<.·f:.ml!. ·Any consent ur _permission hy l.amllonl In any m:I ()r 

omis..'>ion whid1 l•llwrwL-.~· \\'l•lllil hC' ;i hrl·ach nf ;ul\" cownanr or l"11mli1iu11hl·n:in.11r anv waiver 
hy. Lai1dlllnl llr lhl' h11,_·;1ch nf any i:on:nanl llr cnm.l~lion h~ri:in" shall 1111! in any .way I~ ~nns1rucd 
10 opcr.111: sn as fl~ imp.1ir lhc.~~•nt.inuing ohligalinn nf :m_y cun.·11:1111 nr n~1~di1iun herein. 

7.2 . ~.II .-\i:t"ttrJ :inil..:"\a1isfoc1inn. No acccplancc fly I .:tndh~nl or a kssl"r sum lh;ut th~. 
Fixed Rcnl. ,\dditii1n;~I Reul nnJ any olhc-r charge tricn· due shall he ~b.·r\wd lo he 11thcr than nr1 
acc_ounl ltf llw t.•arlil'sl insl;1llml·niof n:nl lhcn due. und l.<1mllnrd ni:i),'i"ll"l"l"(ll sm:J1 p:1~1n1.·n1 
\\'ilhoul prd11tlil·,· 111 L111Llf11nrs righl In rl·nwcr 1hc halann· nJ's11d1i11!•l:1llml·n111r pnrsul· ;my 

·111hcr rt·m1:LI~ ;n:1il:i'1k 111 I :mdlnril. 

7.} Suh11uH!ta.lh!1~; ~<'.!.1.:1 ~i8.l!.i:f!.~· ·111is I .t:a.~ ~11:111 hl· :~uhL mlin:ill' lo ;my mortgage 
ll<I\\" or hL•r,·;11i,·r pbn ... t up•m thl' 1·~·11!is1.·s hy ·1.:mdlord. ;11111 lu l':td1 a,kitn•Y 111:1tk nr It' I~ m;l<lc 
under an\· :.urh 11111r11'.01!!•'". l'i-11:111! :wr1.~·s In execute ;mJ .,ldi\'rr :111\" :ippr1>priall· inslnimrnls 

m:ccss1~ In n>nlim; s1~l:h s11hurili11ati11n. Tenant":; agrct:ml·nI ,;, s;ihuri lin:11~·.111 :my folnr1.· 
tnl\rlg:ig~ is c11.ndi1iunc-d nptlll Tc1l:1nl r1."l·l'h•i1_1g from Lhi: hl)likr nfthl· lk·~n•I" !:t1d1 nt"nr1.f!:rgc 
:L•.;s:ur::m1:t·:-1:1 -111111-di!-=turl~mL~ ;1r!rt'1'1111.·n1-) th:11 Tcn:ml'!' pns..~·!o-:..i1•n :md this 1.L':i::c.. i11ch1din~ 
;my l\plit>tl:- '" ,-,·1.-.1tl 1h1.: r.·nn 1h,·n·111'. ·•hall nn1 ht.• tlisrmh.·,I : .. • k•n;· a·. I ,·11:1111 j., 11111 i1"1 hrl·;1d1 
hereof aml :Ufl 1111~ ,,, !Ill.· rl·~·11rd hnlLkr or Ihl' Pre-mis:.::<. ·1.:mdlurd :ii:1n:·:. 111 IC•l' its h1:s! dlilrtS In 

ohrain r1~im :m~ ,-:-.i!'lini; a 111111-dislllrh;mcl· ;1grc~.·mcnt fn1m :-:uch 1111u11!:1f'.l"l: in forur of Ti:rmnI. 
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7.4 Successors and Assigns, This Lease shall be binding upon Landlord and Tenant 
ond their" respective successors and permillcd assigns~ Tenant agrees that lhc Landlord named 
herein nnd any suh!-c~1u~111 Landlord shall be liable hereunder only for ohligt1tions &1ccruing while 
owner oflhc: Premises. Nll hoklcro[i.1 mortgage oflhc L~mtlh>nl's inlcrcsl slial1 l1c c.lccmcd lo be 

·the owner tifthc Premisc.s until such holder shall have acquired inddC.t-;ihlc tillc lo the Premises. 

7.5 011icl F.njovmcnl. l.andlor<l agrees Lhat upon Tcnanl's paying lhe rc1it ~ml 
· pcrfom1ing. aml ohscn·ing the agreements and cnnd(tions herein nn its part lo he performed and 
ohscr.·cd. Tc11an1 sldl ;md m;iy pcaccahly and quietly ha\'l'. h111d and enjoy lhe Premises during. 
I he Term Ju;rn ,f \\ iih11111 ;my n1:111ncr nr hindr<lnCC or llltllcSl:llillll l"n Ill I I.and lord 11r ;my11n1.." 

claimingu1!1ln I .andl11rd. st1hjl·c1. l11nt1."n.·r. 10 the tcnns of this Ll·ase. 

7.6 !:{lltin·s .. t\11 ilolicL"s ror I .andlord shnll be atldn·ssl·d 111 I .m1dlnrd ;ii !he address of 
l.andlortl sci li•rth ahow. 11r 111 ~uch nlhrr pfocc ns m<iy be 1ksit~n;1h:d by wrilkn 1111ticl: 10 

Tcnnnl: ;mJ all 1111tin:s for Tena111 shall he addressed lo TL'11i111t al the l'n·misL"s. wilh a cnpy in 
..:ach inslnnn.· mkirl."ssl."d 10 RCN Corpnr.1\ion, I 05 Cnmcgit: C "i..·11Jcr. Pri11n·111n. New .lt:rscy 
ClR540. At1n: C iL·1wr;1l < 'nunsd. nr !11 such 111hcr place as m;1~· h,· llt-si1~11:11l'.I hy wrilk·11 nnlicl' 10 

I .;rndhml. :\ 11~ 1111liLY ~h:tll hL· ckl'lllL"tl duly ~in.-n when m:iikd h• su~·h add1\··;s puslaf~L· pr..:p;iid 
rq;isti:ri.-d t•r ·,·..:riilil·,[ 111;1il. r«t11m rL·n·ipl u:qucsll."d. !lr \d1L·11.kli\ 1·rL·d ll• :-:11d1 :llldn::;:. hy h:ulll 
nr by n;11ional on·mi~hl cnuriL·r sen-ice. 

7.7 &'1.l'f. l.a1hll1•nl and Ti.:11:1111 represent nml w;manl each 1t1'1ht: nthn Iha! It h:.ts 
lmd lltl J..:alin~s: 111.."l;!.l'lial Ions. or consul latii'ln with. 'nor cmpluyc1I &my hmkl.."r or 11lhL"r 

intcm1c<liary \\ilh ri:s~l'.I In this I .{.'Lise and cac:h shall hold h;irmlt:.s."' 1hc nlht:r fmm any dai;n for 
hmkcragc or olhl·r l'lllllJ11issh111 arising rrom.any hrem::h·or 11r rnisrl·pn:st:nlatinn cont:1ini:u in lh~. 
forcgni11g. \\-:1ffim1y. 

7.1.:1 ll!~l~!i.ng < h"~r. Jn !he c\'Cnl Tenant or miynnc d;1imi11g. lhmug.h Ti.:n;;nl shall rclain 
p!lS.-:C'~~ion 11 !"!hi.'. l'T\'llliSC'S llT ;111~.' portion thereof allcr lhL" [lTlll in al ion Pr L"Xpir.1li1111 of this [ .C:l'>C. 

srn:h hol1lin;• ''' \:T -..h;11l hl· ;1:; :1 ln1:i111 al :>lllTl·r.mrc- :1l an Ol'n1p:111L·y :111.i 11::l· d1:1q~l' l·qu:il lo I :'II · 
pcrrc-nl ( I )II" •• 11 •r thl' l·ixl·tl Rl·111 aml :my :\ddi1i1111al ·Rent d11l· hL·retmder I~ 1r thl· l:ist 11111111'1 111" 1he 
Tl~n~. :mJ titlll·rni~ s11l:kr11u all <1l"th1: l"1t\'t:t1anls :1ml condition.-: of this I x:1sc. The· pl·rin<l of 
holdinf! on-r shall 11ol l'X<..L"C1I tm1 t2J months. · 

7.9 l-,~!Y~~·rm1~.111;.d ~:h~!J.f'~· l.amlltird rcprc.<>cnls a11d w:1n;mls tlial h• ils hL·:•I 
knnwlL'tlgc. then.· arl' nn .. h:11:irtlnus \\"aslcs- or ·'tmr.anloit-. s11hs1;111t:L":'i

00

1111or1111d1."r lhl· I.and nr· 
the B11ildi11~ ,,, wi1hin thl· l'rl·misl-s. L1111llnrd sh::i!I he r..·s1'lli11:-ihk f(,r:1111l sh:1ll indL"mniJ)· 
TL·n•ml a~;1i11·;1 ;111~ Ii 1:.~ •• ·l-n'.;l 11r il:mi;t!!l" rl·sul!ini; fr11m tlw prl·sl·nn· 11f:111~· :;11rh h;1.r:inl1111s 

\~~1sll-:;.i1r ~11h·;1;111,·t· ... 1in 11r m11ll·i· 1hL· I .:1nd or B.uilding nr ni1lii11 1h,· l'11·111i-.. -~. 1111 or hd;•TL' rhc 
date or L"X\.'l"l 1tir111 nr cit is I l";1:;l". llf l'l'~till i[lg from ~my <IC.I !If 11111i·:-'.:it111 'l r I :11111111111. i (:; 1·111pluyccs. 
:t/;!l"llls ;, .. t"1•11!r:u·111r·. :1.lh-r llt1· d:11L· ur::11d1 cXCLi.llinn. Tena111 ::h:1il i111l.-11111ir~· ;111cl liut.l Lmdf,,rd 
h;ir111k-s-: :w:ii11::[ :m~ Ii•:-:'. n1:-l 11r 1bm;1~·.1· rcsultin~ rrom pri·:.l"lll'I" 111':111.\ :.;11,·lt li:11:ml1111s \\':1sh:s 
or suhslann·:• 1•11 nr.11111k-r lhl." I .and or Building. 11r within ihc l'rL'lllisi::s :ilkr 1lw d:ilc 111' cxec11tinn 
o/" 1his I .ca~l· rl·sultinJ! i"rnm ;my ad nr omission nl"T1:nan1. ii!' ·i:111ployn·s. ag .. ;111s nr l'.1m1r.n.:111i:s. 
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shall be construed and enforced in accordance with the laws of the Stale of California. The 
parties agree that the proper and exclusive venue for any legal disputes arising oul ·or this Lease 
shall be_ the federal or sL.,lc -courls silting in or having jurisdiction over San ·Francisco County. 
C~lifomia. In 1hc-cvcnl_ or:my legal dispute pertaining-to "this Lease. the_ prevailing party shall be 
cnlillCd to rccm·cr its costs and rcasonahlc attorneys" foes incum:d in connection therewith. 

7. J I - J>:.1rtial Invalidity. If ml)' lcnn oflhls J. .. ca.c;c, or lhc :ipplica1ion thereof le> any" 
pl.'TSllR or cin:rnfr;,.lanccs. slmll lo any c.xtcnl be im•alid or uncnforcc:ihlc, the rcm;iindcr of this 

· f .case. oi- thL" applic.;1iun 11r :mch lcm1. ln persons or circtim-:-tanccs 01hcr 1han 1hu.sc a.-. lo \\•hid1 it 
is invalid nr 1111t·nforn·:1hk·. shall nul he ;i!Ti ... -ctcd thereby. an1l l·ad1 k111i nl)hi:; I 1-:to;l· sh:tll he 
_valid and L·nl~•n.:l'.<1Mr.: ((I the fu)lr.:sl r.:xh:lll pcnnillcd by law. 

7.12 A ll.J}gr£..L'11ll,'lllS <'1111l:1i1-lt'd .. ·n1is Lease cont:tilt'\ :rll lht.• ;l!!l"l'\."rllL'l\IS or lhc p:lrlil!S -
•,\1th rt.-spt.-cl. In thl· sul~l't'I mailer thcrc.nr and surc.ri>cdc.-. :ill prior tk-aling=- hc1wr.:t.·n lhL:1"i1 \\ilh 
respect to sm.:h suhjl-cl mailer.· . . 

7.13 }\_'.ary~:z::..i~r ~nl!i:i1.i;;~!i1.'l!· ·All insurance which is carrictl h)· L·ithl•r party wi1h n:srcct 
1u.1hi:.PrL'llli:;.i.-s 1•r h• furni1urr.:: liimishings. fixtures or cqiiipml·1111hl·rl·i1~ ,,r alt,r.11i11ns nr 
impn\\·cmcnt~ lhl·r!-"111. \\·hcther ur not-required. if dthcr party so rL"4ucsls ;iml ii can hi.: sn 
wriUr.:n. •lilt.I if it clcll:.S llO( t'CSU!l in additional premium. OT if the requesting party :tgfCl'S 10 ilay 
any c:1Lklilional pn:·mimn. :;hall indllllr.: pm\'isions which cilhl·r dr.:si!!nale lhc n.."1.111r.:sting p;rrly as 
nnc- of lhc- in:>url·1! or Lknr In lhdp~urcr acquisition hy suhmg.atiim nf ri!!hts--111" n.-t"11\'cr~· :1g.ainsl 
1hc !1:'Llrn:stini p;111y In 1hc cxlcnl such rights h;i\'C been '"'·ah'L'll_hy !he insun:<l parly prior tn 

' occum.'ncc l1rlnss or injuf};. The rcquL--sling. Jr.lrtY sh.-ill he cr.\lilk'll lt1 hu\~l." tluplicalcs ur 
L'\.'rl i rim (\,'S l 1 f any r11li l""il~ l"lllilaining "such pnwisions. Ench party hcri:hy \\~I in·s all rig.his cir 
r(.'l.."U\'1..·ry ag:1ins11!11: 1llhl·r li1r hiss nr injury ag.uinsl \~·hich 1.hL" wah"ing party k-: prokck·d hy . 
i1"J!;ur.mci: cimt;iining. s:1id prtl\"b;ion.-:. n .. -scr.-ing. howt.•·i:r. ;my·rig.hL-. with TL'°$pl.-cl l\1 any c-:xccs..'i of 
l~ls....: 1\1" injury.1•\\:r Lhc am1111111 rccim:n:ll hy ~··uch insurancl.". · 

7. l·l 1'Q:s; TL·nant a~rn-s hl 1101iry I .:mtllonl ifTi:11;1nl replan-:: iir d1:mgl·:: the lock un 
anv cxlLTiur Lln\lr 1111h1..· l'n:misL-s :ind 111 pruvidc l.am!ltll1.I \\ i1h n1pks l'r h·~·s 1u :my such lock 
prim In or.upon its ins1;1Jb1iqn. . · 

7.15 Estoppd Ccnilicatc. Fmm tiri1c lo time. upon priur wrillcn request by f.:mdlord~ 
Tcn:ml shall execute. ar:knowlcdgc and deliver to Landlord a sl:ltcmcnl in V.Titing certifying that 
this Lease i.<i·mm10dilicd ant.I in full force and clTocl and that Tcnn.nt hns no def cnsc:;, nffacts or 

. cow1tcrclaims :i!!ninsl lt.s ohligalions In pay the Rcnl and any olhL-r ch:irgc:S ai1d lo pcrforin its 
other ci.w~n:inls undcr 1his I .l'itsr.:. cxt:L'pl \L'i alhcrwisc disch~"ll in :-uch writing. 

. . 
7. l.6. · · ~<;J:!I. L·w.lllon!. ff I .ant.llnrd sells or cnnvcys !he Prcmi.sc-s o:m~l/nr the Hui I ding. 

lhc ~1mc- shnll 11(,cr:1t1..• Ii; rdt-:1sc l.a1\t.llurd Imm any futun· liahility upon any nflhl· cm•cr1ants or 
cnnditit\ns. n::pri:~~ 11r implit·1!. hcrd11 l:nn!;:1incd in l~1vnr 11f TL·nanf. am! in such t·w11I. Tcmml 
itg.n:cs lo h1nk soldy In the rL·sponsihilily of the successor in inlL·n.:sl nl" I .amllunl i11 and h> this 
J .c;Lo.;c, hut sud1 rd id' shall nnl ~xlcml 111 nhligatfons of L.andl11nl arisin1~ priur \I• !'Ud1 1r.msfcr or 
<L'.-.;ignmi:m 1111ks~ !ht'. st_1t'l"l.-s~;or l:rndl11rJ spcrilically umkri;1~\·s Io pl·rlilnn sud111hlig.:1_1ions in ~1 

Pn1rcml s.dJ11c t n:>:~:\illU l 
13 
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•. 

Writing provided to Tenant in fonn and substance reasonably satisfaclory to Tenant 
Notwithstanding the foregoing, if Landlord sells or conveys lhc Premises and/or Building, this 
Lease shall not be terminated nor shall the rights and possession of Tenant hcreundcr be 
disturbed if'Tcnanl shall nol lhcn bC in default in t,hc payment of.rental or other sum.<: or be 
otherwise b1 default under the terms of this Lease. Upon a sale nf the Premises and/or Building. 
by Laod\on.l. Tcmml agrees lo atlnm to the purchaser or a.<;siplL'C. such ;iltnmmcnl lo he cITcclivc 
and sdf-opcr.rtin: \\itlm1;l the c.xccutiun of ~ny· further iTL<>lmmcnts by the p:u1ics to lhis Lease. 

7. l 7 /\111hori1". I fTcnanl sign:-; as a corporation nr partnership. each cir the persons 
executing 1 hi:-; I .L-;1sc on behalf of Tenant docs hereby covr..:n:ml and warranl th::it Tenant is a <luly 
authorized ;tnd existing cnli!y. that Tenant has a.nd is qualilic<l t11 do husincss .in C:tliforniil. that 
Tcrmnl h~L'> foll ri!,!hl and m1th1lrity l!l'cnlcr info this Lease. and th:1! e:1d1 ;1ml both of lhc persons 
signing on hdk1 If c1 r Tenant ;ire :mthciri:t.t'tl lo do .so. l lpon I .:mtllonr s n:qllt:!-.1. Tcn:1111 sh;1ll 
provide Landlnr~I \\ilh l"\·itlcn0c rt•asnnahly satisfoclory In Landlord c1111lir111in!! lhL· li1rq~.ning 
covcnanls and \\·arrr.:t111ics. . 

7.18 ~t!f.fQ~~kr Nol Mcn.;cr. ·nu: voluntary or otha snrrL"!liler of !hi:> I .t·asc hy Tenant. 
c!r a mutual c;111cdh1ti11n l!u:n:of. shall nu( work a merger. ;uni shal I. al I he opt ion nf l..am.lh)rd. 
tenni natc ;1 JI Pr any cs isling. .subli::L"t'.S or subtenancies. nr m:1y. :11 the: Ppl ion n r l.amllnnl. npcralc 
::is an. a.-;si g.nmcnt lu it of :lny ctr.:111 such suhlca.c;cs or sublcllillll."k:'. 

7. i CJ N1•nrccrn1n:c. The nhlig:1thins of I.andlord unclcr ibis I .cas\: ;md any liahilily 
resulting tlH-1d"n11n :m: 1101 personal nhligations of Landlunl. its uf!i1xr:>. agt·111s or l"lllplnyccs 
anti Tenant sh:ill l~111I.: .s11ldy tu Laucllonl"s intcrc:sl in lhc Premises li1r s:i1i~fac:till1111r any liah!lily 
~rising out t 11" 1 ir rdal i ng tu .such ohlig:1Li1111s. · · 

7.:!0 Allonn.·,·s· Fc."'t..~. lf":my action or proceeding: is commcnccu by c.ithcr party 10 

enforce !heir rig.his lllllkr !his 1.ca.o;c llf lo co!Jccl damages as a rc.snlt 11f" thl! breach of Llll)i nf the 
pmVi.<;iOTIS n!"lhi~ l.\."i\.S\.", ihc pn:\clifil1g part)' in SUCh :Jt:tioll [If prPl"Ct:ding. im:ludin!_! ;tny 

bankmptcy. insoln:uey (If appdlak pn>c:L-cdings. sh .. "111 he c111i1lcd lo ri:con·r :tlf rc:asnn~1blc cosLc; 
anc.I cxpcma:s. inchidir1~. without limilatinn. reasonable ~tllomcys' fees ;1ml court eosls.. in 
addition In ;:my nthcr rdicf il\\-;mktl hy !he court. 

Potrcrol.s.doc (DS/25/00) 
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.•: .. · :;":!~ .. ~-~~:. ~;;= 
- ,·:·. ·. 

7.21 
Lease. 

Captions. Caption~ are for. convenience only ·~md do not constitute a part of this 

EXECUTED as a scaled instrument as of the day and year first above v.nllen. 

Landlord:. 

F. W. Spencer&. Son, Inc .• a California 
. corporation 

14 . By: . r;v· . 
N ~----ir-~~.=5-~-=--~~·=-. amc:_....,,.. ________ _ 

Title: __ Pms._;__ .... l.:....P=EJ.tt-'-"-'-----

·Tenant: 

By:~~-,,r..-h'."----=----
Namc: · T :5h1<..4..._.._ -'7"-==-.:.::,.=+-=--=-:-==:::..;...:_:_ __ 

Title: .._. -=-"-"'-",__...V"""'~a..~. '-'fh~-,;·=· ~.(,__,/.__.. _-_,_i_CF-"'. ·-~"'"· _ 

·'PoircroLs...d= (05125/.0[}) 
15 
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Date Fifed: BOARD OF APPEALS 
. 

City &.County ors·an Francisco 
BOARD OF APPEALS 

JURISDICTION _REQUEST 

.. . 
.. ·Jlil z 5· ~-20l3 . . 

~ft?-:-, 

pate of request: July 25, 2013. 

Mrca Ringel, (requestor(s)) hereby seeks a new app~al period for the folfowing· departmentql action:. 

ISSUANGE of LETTER OF· LEGlMIZATlON by Z'.~ning. Administrator, issued to: F.W. Spencer· & Son 
~ .... . . . ... . . 

Incorporated C/o David Silverman @ Reuben, Juhius & Ros~ LLP, for property at 435-437 Potrero Avenue, 
M • ·• • > ' 

that was issued or became effective on June 04, 2(;1.13, and. for which the appeal period ended at close of 
~ "' . ... . . 

biJsihe-ss on June 19, 2013. 
. .. 

Your Jurisdiction~equest Will _be consklered_by tb~ Board of Appeals cin Wednesday, August 14, 

2013 at 5:00 p.m. City HaH, Room 416, One Dr. CarltonB. GoodiettPiace~ 
:· 

Pursuant to Artid~ V,,,§ 1 o of the Board Rules, the RESPONSE ·t-:· th .· wrJ-tteY":.9~~t!~)~!?di~ i.:.. 
must be sub~itted by the ·permit. varia_nce, or d ermination hof . r .·. an· ~ d~~(s~1:/ttr fu~ 
10 days from the ~ate of fifing, on Cir before August 0.5, 2013, and_ C1J!J~t not exc~ed 6 pages iri length 

uble-spaced)! with u·nlimft-e.d 'exhib~s. AA original and -.19 copies shafl be_ submitted to th~. Board ~ffice 
- •. . ·h . . . . . 

With addruonal. copies delivered to the opposing pl:;fi:ies file same ·day~ 

You. or your rep~~sentative ·MUST be pres:ent.at the. hearing; It 'is the general practiee of the Boa~ 

that only up to thr~·e minut8;s of testig10ny.from.the requestor, the permit ho!der" and the department(s) will 
; . .. . 

be a.lloWed. Your testimony should focus on the reason(s) you did not file on fime, and why the Board 

~hould allow a late frfing in your situatioh,. · . 

Based upon the evident;e submitted, and the testimony, the.Board will malce_a decision to either 

grant or deny your Jurisdiction Retju·est. Four. ~6t~~ ~re nec$s~ary to :grant jutisdiction. If your request is· 

denied, an·appeal may not be_fifed an<::f the decision of fue departm~nt(s)·i~,fin~L it~o.ur requ~st is granted, ... ... . . ... 

¥! new five (5) day appeal perioq: s~~IJ be created which. enc:I$ -~n the·· fp_Uowing Monday, and an 
. .. ... l 

appeal may be fired during this time:. 
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City and County of San Francisco 

July 25, 20~3 

F_W_ Spencer & Son Inc., Subject Prop_ Owner 
c/o David Silverman, Attorney for Subject Prop. Owner 
One Bush Street ·#600 · 
San Francisco; CA 94104 

Re: JURISDrCTION REQUEST 
July·25, 2013 

Board of Appeals 

Date Filed:· 
Departmental Action: 

· Subject Property: 
rssua.nce of Letter of Legitii"niZC\tion by t.A. 
435-43'7 Potrero Avenue 

Dear Sir or Madam: 

The Board of Appeals fias received the enclosed letter requesting that ft take jurisdictiQn 
beyond the fifteen. (15)-day appeal period _for the matter(s) referenced above. This 
JURJSDICTION REQUEST has been scheduted fqr consideration on Aug. 14. 2013 
at City Hali.. Room 416, .at 5:00 pm; One Dr. Carlton B. Goodlett Plac~. 

Please note that the filing of a Jurisdiction Request DOES NOT suspend the above-referenced 
departmental action_ Howev~r. if the Board grants· the Jufisdiction Req1,1est on the above -
rJ;?fer~nced (;iate of consideration (4 out of 5 vofes required), a new five (5).:- day appeal period 
shali be cr~ated which ends on t:he fa/lowing Monday, arid the subject departmental action 
shall then .b~ suspended upon the filing of a formal appeal, and until the Board of Appeals 
decides the matter and releases a notice of decision and order. · 

Pu~uant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for 
jurisqiction must be submitted by the· permit/vaiiance/determination holder(s} or Department 
no later than 1 O days from fhe c;ta:te of filing, on or before Aug. 05·, 2013 , ~nd must 
not exceed 6 pages iri length, with unlimited exhibits_ An original and 1 O copies shall be 
submitted to the Board office by 4:30pm, with additional copies delivered to the opposing parties- . 
the same day. It is the general practice of the. Board that only, up to three (3) minutes of 
testimony for each party. wili be allowed. If you have any questions,. please call (415) 575~80_ . . 

Srncerely, 

· BOARD STAFF 

cc: ZA Scott Sanchez, Staff Planner & Requestor(s) w/o enclosures 

Mica Ringel, Requestor 
485 Potrero Ave, Unit C. 
San Francisco, CA 94110 

{41S) 575-68811 Fax (415} 575-68115 1650 Missio~ @&()Room 304 San -Frarn;isco, CA ·94103 
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BAY AREA AIR QUALITY 
MA NAG lEMENT D!STR ~CT 
939 ELUS STREET 
SAN FRANCISCO, CALIFORNIA 94109 
(415)771-6000 

Plant# 21731 Page: 

B4083 

1 MAR 1, 2014 

This document does not permit. th~ holder to violate any District ·regulation or other law. 

Arman Khalili 
ICDC LLC 
One Sansome St, 15th floor 
San Francisco, CA 94104 

Location: 4~7 Potrero Street 
San Francisco, CA 94110 

... 
-. : ':. .: · .. · .- : ;. . . . . ~ . : .. 

S# DESCRIPTION [Schedule] PAID 
------------------------------------~~--~~~-------------------

1 ·standby Diesel engine, 519 hp, q~t~~?-3:-~.ar S/N 
·Generator ·. · .. · . .- ', ': ... ·:-.\ ·. 

Entlssions at: Pl Stack . · . : · <:".. -- .. ~ . . - . . : . . .. ~ . ·~ . . 

4ZRD6880 
[B, l096 days) 

559 

----------------------.--·------------------ rv---~ .... -:-------------------------- . 
- -

1 Fermi t Source I 0 Exempt s~u:rc.~~ 
... ; . ·. 

*** See attached Permit Condition$,.*** 
.. : .· ... 

- - . . . . : .. 
The operating parameters described above are based on information elllied by permit holder and may differ from the limits 
·set forth in the attached conditions of the Permit to Operate. The imits of .operation in the permit conditicms are not to 
be exceeded. Exceeding these limits is considered a violation of District regulations subject to enforcement action. · 

: '=; . .-- -: ~ <·-::';<r<:?·~~\::~ __ · -

. : 

. . - ....... - .......... -... ·~ -. ... . ............. -~ - .. - .... ._ .. 

. . ., ': ~ ,,. . . . . . ·.• ... ~ ~. ":·~ 
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BAY AREA AlR QUALITY 
MANAGEMENT DISTRICT 
g3g ELUS STREET 
SAN FflA!'JCl5_CO, CAUFORNlA 94i09 
(4 i5j 771-6000 

B4083 

Plant# 21731 2 Expires: MAR 1, 2014 

This document doe~ not permit the hotder to violate any CHstrict reg_ulation- or other _law. 
. . ~ . 

*** PERMIT CONDITIONS ***-

COND# 22820. applies to S# ·1 · . : -· 

. l. 

2. 

3.-

4. 

The owner/operator shall ~6t e~~~~d- 20 hours per year. 
per engine for reliabi.:t.~ty-r~~.a,t~d .testj..ng. -

Basis: Title i 7_,. Califo~_i? .. Cq.d~ _qf_,:~_e~~:atjpns, section 
93115 r ATCM for Station_a,ry .-9I.:~g~p.~sJ .-:;.·:;_ .:;· -

The oWI1er /opera to~ sh·~~i;; ~~,~~~-~~f _;-~~~~-~: ~~~~~ncy standby 
engine only for t.he fo~l~~~~g pu.:r;po?~S: to mitigate 
emergency conditions, f9+ emi?.f?:ion .testip.g to . · 
demonstrate compliance -.~;i."_th '~- .Di$~r;i.qt, State or ;Federal· 
emission_ limit, or for re.li_ab_ilj,ty-related activities 
{maintenance and-other testing, ·but .excluding. emission . 
testing) .. Operating while .rn:i.t:Lgat.;i..ng· ~me:r;gency 
conditions or while emiss~o_q. ~t.es~t~:p.g· to show compliance 
with District, State or.Federq.l ~mission limits is not 
limite:d. . .··-:·, ::-- :_-.·.:'.:·,:_•,'.~ .:_"(:" . 

[Basis: Title 17 ,- Cal,:ifornia Cope Qf ·Regulations, 
section 93115, ATCM for.StatiQJ1.a;J;Y CI Engines] 

;he o~er/ operat~r s~~~~-. ~~~i~~i~=~~~~. ~~~~ency standby 
engine. qnly when a non-;-resett~ble :_totalizing meter (with. 
a minimum display capabi_:Lity .of JJ.1 999 .hours) that 
meas11res the hours of ;Qp~:i;~t;ion f o~ the engine is 
installed, operated <,'illd_properly;ffi~intained~ 

[Basis: Title 17, California CQQ.~_ofReguli:l,tions, section 
93115, ATCM for_ Statipp?-_ry_. ¢+. ,~:q.g~:G.~~-J .. 
~~co:r;ds: ~he. owner/a;;~:~-~~ -~h~~-;::~~~~ain ·the following 
monthly records in a District-approved log·for _at least 
3 6 months f rorcy the date. of entry ( 60 mon~hs if the · 
facility has been issued a Tit.le V Major Facility Review . _ 
Permit _or a Synthetic ·Minor Operating ·Pennit). Log. ·· 
entries shall be retained on-site, either at-a ~entral 
location or at the engine 1 s.locattori, and made : . 
immediately available to the.-District staff upon 
request. 
a. Hours of operation for reliability~related 

activities (maintenance and testing) .. 
. b. Hours bf operation for emission testing to show 

-compliance with emission limits. 
c. Hours of operation (emergency). 
d. For each .emergency, the natur~ of the emergen~y 

condition. . · 
e. Fuel usage· for each engine (s). 
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B4083 
BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT 
939 ELUS STREET PERMIT 
SAN FRP.lllCISCO, CALIFORNIA 94109 
(415] 771-6000 10 OPERATE 

Plant# 21 731 Page: 3 _Expires: MAR _1, 2014 

This document does not permit the holder to violate a'!y District regulation or other law. 

*** PERMIT CONDITIONS *** 

[Basis: Title 1 7, California Code of Regulations,· 
section ·93115, ATCM for Stat.~<:mary _CI. ,Engines} 

.. --.. ·.·: . ·. 

5. At School a.pd Near-School _.Opera.tioI_l: 
If the emergency standby .. ~ngi~~.AP. ).qFat;:ed on school 
grounds or withi·n soo fee.~ ,-t?.f ;~y .sclf¢.i?~ grounds,· the 
following requirement~ S~C?-1.~ ~pp;Ly:_. ;·:-:. ·._:_ ·~ 

Th~ owner/operator shall ~~~-.-~;~;-~·~-~'-~·~~h 'stationary 
emergency standby diesel-fuel~d epgine for non-emergency 
use·, including maintenanc~ p.nd .t~$ting 1 during the 
following periods: · ·' ~ :·::. ·:. <.-//:':-': ·.- · · 
a. Whenever there is a school sp9µsored activity (ifthe 

engine is located on· school grounds} 
b. Between 7:30 a.m. and 3:30 ,p.~-. on days when school 

is in session. .' .'. · 
....... · · ... 

11 School 11 or "School Groupdf:!" means any public or private 
school used for the purposes_ ()f .. t:p.e ,~qucation of more 
than 12 children in kindergarten. or ap.y of grades 1 to 
12, inclusive, but does. not;_ ·incl-q.Q.e any private school 
in which educat.ion is primarily ¢onducted in a private 
home(s). 11 School 11 or 11 SchooJ. .. _Gr.9-q.nd9 11 includes any 
building or structure, playground, athletic field, or 
other areas of school property but _does not include 
unimproved school prope~ty. . : .. : ·:·.::".· \:: , :- ; 

•· .. : ·: .= .- . . . :-.:·-: ':. : : · .. ': . 

[Basis: Title 17; California Code of Regulations, 
section 93115, ATCM for Stationary CI Engines] 

END OF CONDITIONS --------------------------
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- Bay Ar~a Air Quality_ 
Management District 

** SOURCE EMISSIONS ** PLANT #21731 
Mar -14, 2013 

---------------~---~-------------------~--------~-~----------------------------

S# Source Descr~ption 
Annual Average l_hs/day 

PART ·oRG "NOx. 802 CO 

i Generator .08 ·.02 

T 0 TA L S . 08 .02 
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BAY AREA .AIR QUALITY. MAWl.GEtiEJIT nISTRICT. 
DETAfl. Pt>LLtr.rANTS - ABATED 

Printed: DEc··23~ 2011 

MOST f1$;!;NT"P/O 'APPROVEJ? (Z010)_ 

As-tm11;1d Broadband (Ptf 19489) 
.. . 
st SOURCE NM-IE 

MATERIAL SOURCE CODE 
IBROi.JGHPUT . !Jt!TE· !'OLlll.TANl._ .CODE tBSJDAY. 

:, __ .... -.. -- -- .. --- ---- ......... -- ------- --- ......... -·--·-:"":"- -___ . ________ :. ....... -- ~--.:.: ---- .. .:........... ... . 

1 -. Gi;;.nerator 
C22A.G.098 

Benzene 4t 1.09E-04 
Formaldehyde 124 · 6.85E-04 
Organics (.part. mit sp~c el. 99Q 5.29E~~3 
Arseni~ {aJ..l) . 1D30. 9.53E-OB 
Bety~m (all) pallui:ant : 10:11-!t 5.59j:,08 
cadm:ium . ·· i 01D ·2. sae-01 
Chroll!iulll (hexavalent) ··. 1 D.95 4. WF-09 
Lead (all} pollutant n4D ~.0,2E.·n7· 

.. Manganese· 1161} · S.17E-07 
N;i.c"kel pollutant · 11811". 3.86E-ll6 
Meroary·{all}· pollutant 1)90 6.741:-0B 
Diesel. Engine Exhaust· Part ~~$j1 s.stE-03 
pA!{··s· (non-sJ>eGiated} 1840 5;03E-07 · 
Nitrous. .Odd' (W!O) · 203.1). 2.S$"E-ll5 
Nitrogen ox~.;h~$ {part not 2990 7·. 7fE-ll'Z· 
!)uli'tlr Dilix.ide ·c®2) i3990 . a-.-513E~os 
Caf"DOO Ho~:e {CD) pollU. -4~90 1.SSE.,-02 
Carbon 8;il;lx:i:de.-, nan-bfoge.n .6&50 3.67E+OD 
P-rethane ~ett4) f'$7JJ 1.47E-04 

pr:illt this searchtl [LJoc,U. or s{YJsten print"er {6tb flffi: flt]Q,. ['f°}xit~ 

'-. 
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CifyHall 
1 Dr. Q. .n B. Goodlett Place, Room 244 

BOARD of SUPERVISORS San Francisco 94102-4689 
Tel No 554-5184 
Fax No. 554-5163 

TID!ITY No. 5545227 

NOTICE OF PUBLIC HEARING 

BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO 

NOTICE IS HEREBY GIVEN THAT the Board of Supervisors of the City and County 
of San Francisco will hold a public hearing to consider the following proposal and said 
public hearing will be held as follows, at which time all interested parties may attend and be 
heard: · 

Date: Tuesday, September· 24, 2013 

Time: 3:00 p.m. 

Location: Legislative Chamber, Room 250, located at City Hall, 1 Dr. Carlton 
B. Goodlett Place, San Francisco, CA 94102 

· Subject: File No. 130805. Hearing of persons interested in or objecting to 
the Planning Commission's determination dated July 11, 2013, 
that the project located at 435-437 Potrero Avenue, Assessor's 
Block No. ·3974, Lot No. 022 is exempt from environmental review 
under Class 1 of the California Environmental Quality Act (CEQA} 
Guidelines as a minor alteration to an existing facility; the 
proposed work involves establishment of an internet s~rvices 
exchange to occupy the entirety of an existing 10,000 square foot 
building. (District 10) (Appellant: Mica I. Ringel} (Filed August 12, 
2013). 

Pursuant to Government Code Section 65009, the following notice is hereby given: if 
you challenge, in court, the general plan amendments or planning code and zoning map 
amendments described above; you may be limited to raising only those issues you or 
someone else raised at the public hearing described in this notice, or in written 
correspondence delivered to the Board of Supervisors at, or prior to, the public hearing. 

In accordance with Section 67.7-1 of the San Francisco Administrative Code, 
persons who are unable to attend the hearing on these matters may submit written 
comments to the City prior to the time the hearing begins. These comments will be made 
part of the official public record in these matters, and shall be brought to the attention of the 
Board of Supervisors. Written comment~ should be addressed to Angela Calvillo, Clerk of 
the Board, Room 244, City Hall, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 
Information relating to this matter is available in the Office of the Clerk of the Board and 
agenda information will be available for public review on Friday, September 20, 2013. 

DATED: September 13, 2013 
MAILED/POSTED: September 13, 2013 1888 

' ,,,·o ~"'~ 
· gela Calvillo 

C erk of the Board 
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Introduction Form 
fu' a Member of the Board of Supervisors or the Mayor 

Time stamp 

I hereby submit the following item for introduction (select only one): 

i .1. For reference to Committee. 

or meeting date 

An ordinance, resolution, motion, or charter amendment . 

. i 2. Request for next printed agenda without reference to Committee. 

IX 3. Request for hearirig on a subject matter at Committee. 

r 
r 
r 
r 
r 
r 
r 

4. Request for letter beginning "Supervisor!_ inq~ires" 

5. City Attorney request. 

6. Call File No. from Committee. 

7. Budget Analyst request (attach written motion). 

8. Substitute Legislation File No; 

9. Request for Closed Session (attach written motion). 

10. Board to Sit as A Committee of the Whole. 

r 11. Question(s) submitted for Mayoral Appearance before the BOS on L ·_ 
Please check the appropriate boxes. The proposed legislation should be forwarded to the following: 

t Small Business Commission r Youth Commission r Ethics Commission 

I . Planning Commission . I Building Inspection Commission 

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative For1 

Sponsor(s): 

jclerk of the Board 

Subject: 

Public Hearing -Appeal of Determination of Exemption from Environmental Rey~~w-435-437 Potrero Avenue 

The text is listed below or attached: 

Hearing of persons interested in or objecting to the Planning Commission's determination dated July 11, 2013, that 
the project located at 435-437 Potrero Avenue, Assessor's Block No. 3974, Lot No. 022 is exempt from 
environmental review under Class I of the California Environmental Quality Act (CEQA) Guidelines as a minor 
alteration to an existing facility; the proposed .work involves establishment of an internet services exchange to 
occupy the entirety of an existing 10,000 square foot building. (District 10) (Appellant: Mica I. Ringel) (Filed 
August 12, 2013). · 

/3og>os 
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