


























FILE NO. 091032

LEGISLATIVE DIGEST

[Confidentiality of juveniles’ immigration status]

Ordinance amending the $San Francisco Administrative Code by amending Sections
12H.2, 12H.2-1, and 12H.3 to allow City law enforcement officers and employees to
report information regarding the immigration status of a juvenile to any state or federal
agency when the juvenile has been adjudicated to be a ward of the court on the ground
of felony conduct, the court makes a finding of probable cause after the District
Attorney directly files felony criminal charges against the minor, or the juvenile court
determines that the minor is unfit to be tried in juvenile court and the superior court
makes a finding of probable cause; and to update references to the federal agency
responsible for enforcing federal immigration laws.

Existing Law

San Francisco's City of Refuge Ordinance generally prohibits the use of City resources to
disseminate information about an individual's immigration status, or to cooperate with an
investigation of the federal immigration and Customs Enforcement Agency ("ICE"). Butan
exception to the City of Refuge Ordinance permits reporting "any person pursuant to State or
federal faw or regulation who is in custody after being booked for the alleged commission of a
felony and is suspected of violating the civil provisions of the immigration laws.”

Amendments to Current Law '

This Ordinance would limit the exception to adults booked for alleged commission of a felony.
City employees could report juveniles to ICE if, after booking, the juvenile court declares the
minor to be a ward of the court based on felony conduct, the superior court makes a finding of
probable cause after the District Attorney exercises his or her discretion to file felony charges
against the minor in adult court, or the court makes a finding that the minor is unfit to be tried
in juvenile court, the minor is certified to aduit court, and the court then makes a finding that
there is probable cause to believe that the minor committed a felony.

This Ordinance also replaces outdated references to the Immigration and Naturalization
Service with the foltowmg language: "the federal agency charged with enforcement of the
federal immigration law."

Background Information

The current, written, policy of the Juvenile Probation Department is to report to ICE the
identities of juveniles who are in custody at the Juvenile Hall after being booked for a felony
and who are suspected of violating the federal immigration laws.

Supervisors Campos, Avalos, Chiu, Dufty, Mar, Maxwell, Mirkarimi, Daly
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City Hall
Dr. Cariton B. Goodlett Place, Room 244
San Francisco 94102-4639
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

MEMORANDUM

TO: “Youth Commission
FROM: Angela Calvillo, Clerk of the Board
DATE: August 21, 2009

SUBJECT: REFERRAL FROM BOARD OF SUPERVISORS

The Board of Supervisors has received the following, which at the request of the Youth
Commission is being referred as per Charter Section 4.124 for comment and
recommendation. The Commission may provide any response it deems appropriate
within 12 days from the date of this referral.

File: 091032

Ordinance amending the San Francisco Administrative Code by amending Sections
12H.2, 12H.2-1, and 12H.3 to allow Cily law enforcement officers and employees to
report information regarding the immigration status of a juvenile to any state or federal
agency when the juvenile has been adjudicated to be a ward of the court on the ground
of felony conduct, the court makes a finding of probable cause after the District Attorney
directly files felony criminal charges against the minor, or the juvenile court determines
that the minor is unfit to be tried in juvenile court and the superior court makes a finding
of probable cause; and to update references to the federal agency responsible for
enforcing federal immigration lfaws.

Ptease return this cover sheet with the Commission’ s response to Alisa Somera, Clerk,
Public Safety Commiittee.
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RESPONSE FROM YOUTH COMMISSION - Date: 7/7/2"?(? 9

No Comment

X Recommendation Attached //0 (Q/\MA "
: /QI\J\A/ ;

Chairperson, Youthi Commission

Youth Comimission Referral X . ' 11417107
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MEMORANDUM {% 2

YOUTH COMMISSION -

TO: Alisa Somera, Clerk, Public Safety Committee =2
FROM: Youth Commission o~
DATE: Sepiember 14, 2009 iy

SUBJECT: File: 091032 : ' —

Ordinance amending the San Francisco Administrative Code by amending Seétions
12H.2, 12H.2-1, and 12H.3 o allow City law enforcement officers and employees fo
report information regarding the immigration status of a juvenile to any state or federal
agency when the juvenile has been adjudicated to be a ward of the court on the ground
of felony conduct, the court makes a finding of probable cause after the District Attorney
directly files felony criminal charges against the minor, or the juvenile court determines
that the minor is unfit to be tried in juvenile court and the superior court makes a finding

of probable cause; and to update references to the federal agency responsible for
enforcing federal immigration laws.

Dear Clerk Somera,

At our regular meeting of September 8, 2009, the Youth Commission voted to
support proposed ordinance 091032.

The Commission issues the following statement:

Last year, former Youth Commissioner Bethany Lobo of District 8 wrote a resolution
addressing and advocating for policy change concerning arrested undocumented youth
in San Francisco. This memo is a means of reestablishing our support for this policy

change and for Supervisor Campos' proposed ordinance 091032, which would do much
to maintain our reputation as a safe, sanctuary city.

The San Francisco Juvenile Probation Department instated a policy change in July 2008
requiring that ICE be notified at the booking stage, without judicial review, in cases
where a youth allegedly committed a felony and is suspected of being undocumented.
Not only does this procedure constitute a violation of due process, but it also creates
unnecessary and counterproductive tension between the police and the undocumented
community in San Francisco, resulting in further alienation and less inclusion.

The U.N. Rights Of A Child Convention, which the City of San Francisco adopted earlier

this year, states our message clearly, “Every child alleged or accused of having infringed
penal law is presumed innocent before their petition is sustained and has a right to due
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process under the law.”

The Youth Commission supports a policy change whereby undocumented minors
charged with a felony undergo judicial review of their charge before a referral to ICE.
Not until their felony petition has been sustained may the JPD consider referring the
youth to ICE, while also taking into account rehabilitation and reunification through other
means.

Therefore, we support Supervisor Campos' proposed ordinance concerning arrested
undocumented minors and are attaching former Commissioner Lobos’ s resolution.
Thank you for your support and hard work in ensuring our reputation as a Sanctuary
City. .



FILE NO. RESOLUTION: 2008-09AL3

RESOLUTION ADDRESSING NEW POLICIES AFFECTING UNDOCUMENTED
YOUTH IN SAN FRANCISCO

- WHEREAS, many of the undocumented youth referred to San Francisco’s juvenile justice system
have experienced violence, abuse, or economic and practical hardship, whether in their country of
origin or in the United States;

WHEREAS, some undocumented youth are in the United States unaccompanied while others are
accompanied with parents or guardians living locally;

WHEREAS, undocumented youth who arrived in the United States at a very young age may not have
family in or speak the language of their country of origin;

WHEREAS, undocumented youth may be eligible for federal immigration relief in the form of Special
Immigrant 1Juvenite Status, T-visas for victims of trafficking, U-visas for victims of enumerated crimes,
or asylum;

WHEREAS, San Francisco enacted the Sanctuary Ordinance in 1989 fo prohibit the use of City funds
or resources to assist the federal government with immigration investigations or arrests except in
limited circumstances;

WHEREAS the Sanctuary Ordinance promotes public safety by creating trust between immigrant
communities and local law enforcement, such that fewer crimes go unreported;?

WHEREAS, Mayor Gavin Newsom reaffirmed San Francisco’s commitment to the Sanctuar
Ordinance via Executive Directive 07-01, “Sanctuary City Policy,” issued on March 1, 2007;

WHEREAS, immigrants are less likely than the native-born to be in prison, high rates of immigration
are not associated with higher rates of crime,* and in San Francisco an increase in the immigrant
population coincided with a decrease in violent crime rates from 2000 to 2005;°

WHEREAS, the San Francisco Juvenile Probation Department Policy and Protoco! for
Undocumented Minors (the “former Policy™), was implemented in 1996 in consultation with the U.S.
Immigration and Naluralization Service (the predecessor of U.S. Immigration and Customs
Enforcement ("ICE"));®

! For instance, of twenty-five immigrant youth who were provided attorneys free of charge by Legal Services for Children, seven have obtained legal status in the
United States and eleven others still have pending immigration cases. See Jaxon Van Derbeken, “S.F. Fund Aids Teen Felons Who Are Ilegals,” S.F. CHRON. (Aug. 3,
2008), available af http:/fwww.sfgate.com/cgi-bin/article.cgiMile=/c/a/2008/08/03/MNIH1 200UN. DTL.

* See Benjamnin Wachs, “Sanctuary City: Now Endorsed by 17,945 Law Enforcement Agencies Nationwide,” SF WEEKLY (Aug. 26, 2008), available at
hip://blogs.sfweekly com/thesniich/2008/08/sanctaary city now endorsed by.php.

¥ See Sanctuary City Policy, avatlable at http:/fwww.sfzov.org/sitefuploadedfiles/sf31 bosc/SanctuaryCity03-01-07 pdf; see also Mayor's Office of Communications
Press Release, “Mayor Newsom Issues Executive Directive Reaffinning San Frapcisco's Sanctuary City Status,” Mar. 3, 2007, gvailable ot
http://sfgov.org/site/mayor_index.asp?id=56583

* Imnigration Policy Center, DEBUNKING IMMIGRANT CRIMINALITY, Fuly 2008,

* Public Policy Institute of Califomia, Crime, Corrections, and California; What Does Immigration Have to Do with it? Califernia Counts, Populations Trends and
Prafiles, Vol. 9 No. 3., pgs. 9, 17.

® See Joff Adachi, “The Feds Approved,” 8.F. CHRON, (Jul. 15, 2008), available at http://www sfgate.comfogi-

bin/article.cgif=/c/al2008/07/1 5/ED4H INTDQ.DTE & hw=feds+approved-radachi &sn=002&sc=635.

Commissioner Bethany Lobo 10/22/2008
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FILE NO. | RESOLUTION: 2008-09AL3

WHEREAS, the former Policy allowed Juvenile Court judges to make individualized determinations
whether undocumented youth should be referred to ICE after the youth’s petition was sustained in
juvenile court and after weighing the goals of the juvenile system, including rehabilitation,
reunification, and public safety;

WHEREAS, the new proposed Policy 8.12 of the San Francisco Juvenile Probation Department
(“JPD”), implemented in July 2008, mandates that JPD notify ICE in every case at the booking stage
where a youth is alleged to have committed a felony and is suspected of undocumented status;

WHEREAS, at the booking stage when youth are referred to ICE under proposed Poiicy 8.12, youth
have not yet been appointed an attorney, and have not yet been tried in court for commission of a
felony offense (and are thus legally presumed innocent);’

WHEREAS, undocumented youth who have not met with an immigration attomey are likely unaware
of their legal rights, including their eligibility for federal immigration relief, and many advocacy groups
are able to provide legal assistance to these youth at no cost;

WHEREAS, federal imm:gration law imposes no affirmative duty on local officials to refer youth in the
juvenile court system 1o ICE;®

WHEREAS, proposed Policy 8.12 places the Cztg at risk of substantial civil Elabmty if JPD officers
mistakenly refer a youth with legal status to ICE;

- WHEREAS, in 2008, as ICE has escalated its enforcement efforts in San Francisco via increased
raids on workplaces and homes, referral of suspected undocumented youth to ICE wilt likely have
consequences for the youth’s entire family;'™

WHEREAS, ICE does not screen referred youth to determine their eligibility for immigration relief and
does not provide those youth with attorneys prior to deportation;'" therefore, be it,

RESOLVED, that the Youth Commission recommends that the Mayor and Board of Supervisors urge
JPD to adopt a new policy that is crafted to allow the greater San Francisco community to benefit
from the public safety purpose of the Sanctuary Ordinance; and, be it,

RESOLVED, that the Youth Commission recommends that the Mayor and the Board of Supervisors
urge that JPD’s new policy facilitate suspected undocumented youth access to an immigration legal
screening by an immigration attorney prior to deciding whether to notify ICE; and, be i,

T Twenty-six percent of the petitions filed against youth in juvenile coust in 2007 were not vltimately sustained. See fuvenile Probation Department 2007 Aanual
Statistical Report, available at hitp:/fwww.sfgov.org/sitefuploadedfites/ 3uvprobatzonfDocumenisﬂOG‘iAnnualReport Statistics.pdf.

8 Office of the City Attorney, City and County of San Francisco, “Undocumented Youth Detained in the Juvenile Justice System,” July 1, 2008 Memo, available at
hitpriwww.sfgov.orgfsite/uploadedfiles/cityattomey/ UNDOCIUV.PDFE.

¥ See Soto-Torres v. Johnson, No. CIV 8-99-1695 WBS/DAD (E.D, Cal. filed Aug. 30, 1999) (county probation officer made erroneous determination with respect to
plaintiff's deportability, zesulting in a youth’s wrongful arrest and detention by federal immigration authorities and leading to a $100,000 settlement paid by couaty and
federal government.)

0 oo Associated Press, “More Than 1,100 Arrested in Cal. Immigration Sweep,” 8.F. CHRON. (Sept. 29, 2008), available at http:ffwww.sfgate.com/cgi-
bin/article.cgi M=/n/a/2008/09/29/state/n 12244059 DTL &hw=immigration&sn=0018&sc=1000.

U A recent report by the Department of Homeland Security Inspector General's office found that current staffing levels at ICE are insufficient to sereen and process
criminal offenders for deportation ¢1J.8. Department of Homeland Security, 2006). Public Policy Institute of California, Crime, Correctwns and California: What
Does hmmigration Have to Do with it? California Counts, Populations Trends and Profiles, Vol. 9 No. 3., pgs. 9, 17.

Commissioner Bethany Lobo ‘ 10/22/2008
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FILE NO. RESOLUTION: 2008-09AL3

RESOLVED, that the Youth Commission recommends that the Mayor and the Board of Supervisors
urge JPD to adopt a policy where consideration of referral of suspected undocumented youth to ICE
occurs only after both the youth's felony petition has been sustained and the juvenile court
determines that referral is appropriate in light of the goals of the juvenile system, which include
rehabilitation, reunification, and public safety; and, be it,

RESOLVED, that the Youth Commission recommends that the Mayor and the Board of Supervisors
urge that JPD’s new policy should allow the Juvenile Court discretion to determine on an
individualized basis, where no continuing danger is posed to the community, that an accompanied
youth may be placed with his or her family locally; and, be it,

RESOLVED, that copies of this resolution be forwarded to the Mayor, Board of Supervisors, and the
Juvenile Probation Department.

Signed,

’.2;

Bethany Lobo, Commissioner Districi-8
Appointed by Supervisor Dufty
SF Youth Commission 2008-09
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