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City Hall
1 Dr Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227

* BOARD of SUPERVISORS

~ August 21, 2013

‘Mica Ringel
485 Potrero Avenue, Unit C
San Francisco, GA 94110

Subject: . Appeal of Determlnatlon of Exemptlon from Enwronmental Review for a
' Project Located at 435-437 Potrero Avenue

Dear Mr. Ringel:
The Office of the Clerk of the Board is in receipt of a memorandum dated August 16, 2013
(copy attached), from the City Attorney’s office regarding the timely filing of an appeal of

the determination of exemption from environmental review for a project located at 435-437
. Potrero Avenue

The City Attorney has determined that the appeal was filed in a timely manner.

A hearing date has been scheduled on Tuesday, September 24, 2013, at 3:00 p.m., at
the Board of Supervisors meeting fo be held in City Hall, Legislative Chamber, Room 250,
1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. ' _

Pursuant to the Interim Procedures 7 and 9, please provnde to the Clerk’s Office by: .

8 days prior to the hearmg any documentation which you may want avallable to the -
Board members prior to the hearing;

11 days prior to the hearing: names of interested parties to be notified of the hearing.

Please provide 1 electronic file and 18 h‘ard copies of the dbcumentation for distribution,
and, if possible, names and addresses of interested parties to be notified in label format.

If you have any questions, please feel free to contact Legislative Deputy Director, Rick
Caldeira at (415) 554-7711 or Legislation Clerk, Joy Lamug at (415) 554-7712.

Very truly yours,

" Anggla Calvillo
Cletk of the Board
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA MARLENA G. BYRNE
City Attorney Deputy Cify Attorney
DIRECT DIAL: {415} 554-4620 o
E-MAIL: marlena. byme@sfgov_org <
MEMORANDUM |z xS
=
TO: Angela Calvillo ! 3;
' Clerk of the Board of Supervisors % =
- FROM: Marlena G. Byme N
Deputy City Attomey\-{\\ga, L
N
DATE: . August16,2013 o
RE: Appeal of Determination of Exemptlon from Environmental Review for a PIOJect

Located at 435-437 Potrero Avenue

You have asked for our advice on the timeliness of an appeal to the Board of Supemsors,
received by the Clerk's Office on August 12, 2013, by Mica 1. Ringel, of the Planning
Department's determination that a project located at 435-437 Potrero Avenue is exempt from
environmental review under the California Environmental Quality Act ("CEQA"). The proposed
work involves establishment of an internet services exchange to occupy the entirety of an
existing 10,000 square foot building (“proposed project”).

The Appellant provided a copy of the Planning Commission’s Motion No. 18921 dated
July 11, 2013, approving a conditional use application for the proposed project, which motion
found that the proposed project was exempt under Class 1 of the CEQA Guidelines as a minor
alteration to an existing facility (14 Cal. Code Reg. §15301 et seq.). Accordingly, the appeal is
ripe because an approval action has been taken for the project.

. Conditional use approvals are subject to a 30-day appeal period, which generally would
have run on August 10. (Please see Planning Code section 308.1(b).) But, because August 10 fell
on a Saturday this year, the Board of Supervisors Clerk’s Office would have accepted such an
appeal of the conditional use approval as timely filed until August 12, 2013. Accordingly, it is
our view that the appeal of this categorical exemption determination is timely, and the appeal
should be calendared bcfore the Board of Supervisors. We recommend that you so adv1se the
Appellant.

Please let me know if I may be of further assistance.

MGB

cc:  Rick Caldeira, Deputy Director, Clerk of the Board

Joy Lamug, Board Clerk's Office

Erica Dayrit, Board Clerk's Office

Jon Givner, Deputy City Attorney

Kate Stacy, Deputy City Attorney

Scott Sanchez, Zoning Administrator, Planning Department

Sarah Jones, Environmental Review Officer, Planning Department

AnMarie Rodgers, Planning Department

Nannie Turrell, Planning Department

Tina Tam, Planning Department

Corey Teague, Planning Department

Ciry HalL - 1' DR. CARLTON B. GOODLETT PLACE, ROOM 234 - SAN FRANCISCO, CALIFORNIA 94102
_RECEPTION: [415) 554-4700 FACSIMILE: (415) 554-4757

n:\londuse\rhbyme\bos ceqa appfgs?4§5-437 potrero fimeliness.docx



City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227

- BOARD of SUPERVISORS

August 13, 2013

To: Jon Givner .
Deputy City Attorney /“

From: Rick Caldelra
Legislative Deputy Du‘ector\

Subject: Appeal of Determination of Exemption from Environmental Review for '
435-437 Potrero Avenue - Block No. 3974, Lot No. 022

An appeal of Determination of Exemption from Environmental Review for 435-437 Potrero
Avenue (Assessor’s Block No. 3974, Lot No. 022) was filed with the Office of the Clerk of the
Board on August 12, 2013, by Mica I. Ringel. ,

Pursuant to the Interim Procedures of Appeals for Negative Declaration and Categorical _
Exemptions No. 5, I am forwarding this appeal, with attached documents, to the City Attorney's
Office to determine if the appeal has been filed in a timely manner. The City Attorney's
determination should be made within three working days of receipt of this request.

If you have any questions, you can contact me at (415) 554-7711.

(A Conditional Use Appeal was also filed on August 12, 2013, along with this appeal; the
Conditional Use Appeal was referred to the Director of Public Works for verification of
signatures.)

c: Angela Calvillo, Clerk of the Board

‘Kate Stacy, Deputy City Attorney

Marlena Byrne, Deputy City Attorney

Scott Sanchez, Zoning Administrator, Planning Department
Sarah Jones, Acting Environmental Review Officer, Plannmg Department
AnMarie Rodgers, Planning Department

Andrea Contreras, Planning Department

Corey Teague, Planning Department

Jonas Ionin, Acting Planning Commission Secretary
Victor Pacheco, Board of Appeals

Cynthia Goldstein, Board of Appeals
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'APPEAL OF THE

EXEMPTION DETERMINATION
&

CONDITIONAL USE PERMIT

INTERNET SERVICES EXCHANGE

435-437 POTRERO AVENUE

CASE NO. 2013.0477C

MICA 1. RINGEL

485 Potrero Avenue, Unit C
San Francisco, CA 94110
415.519.7523

. supermica@gmail.com
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MICA 1. RINGEL
485 Potrero Avenue, Unit C
San Francisco, CA 94110

415.519.7523

supermica@gmail.com

August 12,2013

‘Board President David Chiu

and Members of the Board of Supervisors
c/o Angela Calvillo, ’

Clerk of the Board of Supervisors

1 Dr. Carlton B. Goodlett Place

San Francisco, California 94110

BY HAND DELIVERY

Re:  Appeal of Categorical Exemption Determination
Appeal of Conditional Use Permit o
 435-437 Potrero Avenue
Case No. 2013.0477C
Legitimized Internet Services Exchange

Dear President Chiu and Supervisors:

I am appealing a determination made by the Planning Department and Commission (hereinafter
collectively “Planning™) that a Conditional Use (CU) Permiit to establish an Internet Services
Exchange (ISE) at 435-437 Potrero Avénue is somehow exempt from the provisions of the
California Environmental Quality Act (CEQA) by “stamp” of a CléSs 1 categorical exemption.

BACKGROUND

On July 11th 2013, the Planning Commission took action and approved Motion No. 18921 ‘
adopting ﬁhdings relating to the approval of CU Authorization pursuant to Planning Code §
179.1, 227(x), 303, and 303 (h), to allow approximately 10,000 gross square feet of ISE on the
entirety of both floors at 435-437 Potrero Avenue, in an existing two-story building within an
Urban Mixed Use (UMU) zoning district bordering Residential (RH-2).
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An ISE is a prohibited use within a UMU zoning district, and the Commission’s authorization
was contingent on approval of a Letter of Legitimization (LOL) signed by the Zoning
Administrator (ZA) on June 4% 2013.

I filed a Jurisdiction Request (JR) with the Board of Appeals (BOA) on July 25" to challenge the
LOL determination. The JR will be heard on August 14™,

It is my contention that Planning has (1) abused its discretion in its determination that this proj ect
s categbrica]ly exempt and (2) failed to make the required findings that would support an

exemption.

CALIFORNIA ENVIRONMENTAL QUALITY ACT

CEQA is not to be stretched beyond the “reas’ona‘bl'e scope of the statutory language.” !

Class 1 categorical exemption is applicable to the “operation, repair, maintenance, permitting,

leasing, licensing, or minor alteration of existing public or private structures, facﬂiti’es,

mechanical equipment, or topographical features, involving negligible or no expansion of use

beyond that existing at the time of the lead agency’s determination.” 2

SiGNIFICANT CHANGE OF USE

-435-437 Potrero Aﬁenue had been without a tenant for a minimum of 3 years on July 11%, 2013
when the Commission took action and granted the CUP. By definition, an unoccupied propei—ty
is empty, él-acant,' and without an aétive use. ‘Any subsequent use beyond that which existed at
the time of project approval, which was nothing, would héve to be considéfed a clear expansion

of use.

1 CCR § 15003(%); Citizens of Goleta Valley v.. Board of Supervisors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103 '
Cal. App.4th 98, 110

2 CCR. § 15301.
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The former tenant [RCN/Astound] had used the site to house an ancillary hub for the broadcast
and transmission of their digital cable franchise3.

The Project Sponsor’s sﬁbmittal in support of the CUP outlines the framework for the site to
become a public Data Center serving “local retail business -customers.” It will be “much like a
local print shop” or a Kinko’s. “At any given time there will be 4-6 people employed at the
facility with 2—4 employees of customers rotating on and off-site at any given time.” Whéreas,
the commerce element had never previously existed at the site before, it becoming a commercial

web host would again have be considered as a clear expansion of use.

In their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul
Avenue, the Project Sponsor’s submittél states this project will “represent a local choice for the
San Francisco Small Business Community’-’. It will “help attract and retain small businesses and
starf—up companies™ and in turn, that will “promote further job growth in San F rancisco.” They
believe they can “provide a higher degree of service than the larger national and multi-naﬁonal

platforms” as long as it will “not require construction of a new facility.”

An ISE would have been principally permitted under the site’s previous M-1 (Light Industrial)
zoning, however pursuant to Eastern NeighBorhoods rezoning to UMU, Data Centers are
prohibited in UMU. The Project Sponsor admits that the site had been vacant since 2010 and
that in that time RCN/Astound had not secured the appropriate permits to establish an ISE at

" 435-437 Potrero Avenue. It is my contentién that they did not provide Internet Services from
this site, but rather from their Data Center at 200 Paul, and that pur_suant to their Franchise
agreement Utility Permit, the Potrero hub is considered a “facility” and thus not regulated by

Planning.

3 “RCN has a principal headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub_' site at the following location: 437 Potrero
Avenue, San Francisco, CA, 94110. This hub site is served by and technically integrated with
the principal headend. RCN serves the general population within this OVS service area.”

www.fcc.govibureaus/mb/ovs/rensfnoi.doc
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This calls into question the lack of due diligence. Why wasn’t this assessed as a new project for |
CU approval, rather than “lcgiﬁmized"' as an existing business that could forego environmental
-review? In this context, CEQA analysis becomes very important. If the project fails to meet
the Class 1 guidelinesl'of an "existing facility” it is not categorically exempt. The facility
exists, yes... but it is no longer an ancillary hub for digital cable. RCN/Astound abandoned the
utility use of 435-437 Potrero in 2010 when their lease expﬁe¢ The pending use is predicated |

by what it has sought entitlement to become, a commercial web host.

Negligible refers to a quantity so small it can be ignored; something so insignificant it is neither
important, nor worthy of consideration. The planned expansion of use is neither insignificant

nor negligible... and even if it was it’s still not categorically exempt.

The exception to the exemption is that a project with the potential of causing significant
cumulative impacts, or which otherwise has a reasonable possibility of resulting in significant

effects does not qualify for exempﬁons..

PUBLIC HEALTH AND SAFETY

~ The following statement from the Project Spbnsor’s Submittal is not true: “the CU Authorization
will not be detrimental to the health, safety or general welfare of the persons or the businesses in

the vicinity.”

There is an industrial sized 4,000 KW Generator on-site and the emissions “stack” is located
directly in our back yards. The health risks associated with Toxic A1r Contaminant [TAC] - -
areare quantiﬁed by ones distance to the source. TAC's are directly related to Asthma, Heart
Attacks, Strokes, Hypertension and shorter life spans. Potrero Ave has very poor Air Quality
and Noise Levels, both which measure parallel to Highway 10-1', which is two blocks away.

San Francisco Municipal Code § 20014 states:

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002)
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The Board of SupervisorS finds and declares the following:

(a) Diesel Backup Generators emit large amounts of snﬁog—forming nitrogen oxides
(NOx), particulate matter with a diameter of 10 microns or less (PM10), sulfur oxides
and hydrocarbons contributing to ground-level ozone, and reduced visibility.

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans,
which include lung cancer, aggravation of respiratory and cardiovascular disease,

aggravation of existing asthma, acute respiratory symptoms, and chronic bronchitis and
decreased lung function. ' : '

(¢) In August of 1998, the California Air Resource Board listed diesel exhaust,
specifically particulate emissions from diesel fueled engines, as a "toxic air
contaminant." '

(d) According to the Bay Area Air Quality Management District (BAAQMD), Diesel
Backup Generators tend to emit more pollutants than a new well-controlled power plant.
In fact, even a clean diesel backup generator may emit more than 20 times as much NOx
per kilowatt-hour as a new well-controlled power plant. Older dirtier Diesel Backup
Generators may emit 200 times as much NOx. '

(e) The Bay Area is currently designated nonatfainmént for the national ozone standards
by the United States Environmental Protection Agency.

() The Bay Area is currently designated nonattainment for the state ozone and PM] 0
standards by the California Air Resource Board. -

(2) The City and County of San Francisco is concerned about the health hazards posed
by diesel emissions polluting the air, and wishes to impose limitations on Diesel Backup
Generators to reduce the emission of diesel exhaust.

BAY AREA AIR QUALITY MANAGEMENT DISTRICT (BAAQMD)

Although the pefmit to operate the generator had expired during vacancy, the Bay Area Air _
| Quality Management District (BAAQMD) has a]readjf issued a new permit for the new use. As
part of the exhibits is the new permit and for your comparison are the old permits emissions

. report which details 19 of a hundred plus toxins this generator emitted into my backyard under
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the previous permit. Please note that the toxins are measured in .Ibs per day (yearly emissions

divided by 365 days).

~ . Generator’s are not just for emergency use. -Generators have to be regularly tested and

maintained. Anytime there is interruption in power the engine fires on. There will not always be
staff at the facility, and sometimes problems can't be immediately fixed. Is my neighborhood

~ expected to .sh;elter in-place? Indeed, we are, and due to the “mission critical” nature of a data |
center, this allows for the potential of hours upon hours of industrial strength diesel emissibﬁs in

this increasingly residential neighborhood.

Several adj acent neighbors on Utah Str_eét and POiIero Avenue have testified that the old
- generator would emit visible plumes of black “smoke” — which is not smoke at all, it is actually
carcinogenic soot; emitted into our backyards and into the air for we breathe; and the vibrations -

could be felt whenever the generator was in use.

The problems are not just atfributed to the generator, but also to noise from the rooftop fans.
One neighbors describes a constant electrical hum that emanated from the building that could be
prominently heard in the evening. Twc; neighbors who live directly behind 435-437 Potrero
describe the period after the former tenants left as being relief from the audible static they had

endured for years.

The Project Sponsor states that the existing HVAC meets noise stan&ards. They also propose
specific mitigation measures (e.g. Mufflers) to reduce sound. The motion adopted by the
Planning Commission recognizes that a noise study is underway-but not yet completed. Under
CEQA, you have to coﬁ:lplete the environmental analysis prior to project approval. Neither the

CEQA checklist, nor any other environmental documents exist.

This project is not exempt from environmental review, but rather is a prime candidate for

environmental review.

Not only did the former tenant not obtain permits with Planning for an ISE, but also they never
finalized any permits with DBI throughout their entire lease, including the electrical. They
were tenants who officially terminated use when they left and now the landlord is trying continue

use years later, thus the “legitimization”.
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- There has been no disclosure of the adverse environmen’;al and health effects to the surrounding
neighborhood from the project sponsor or by Planning. This project has nearly escaped

environmental review via “legitimization” and the CU‘process.

LAND USE STANDARDS

General Welfare Standard

- » "The establishment, maintenance or conducting of thé use for which a use permit is
sought will not, under the particular case, be detrimental to the public welfare or injurious -
to prbperty or improvements in the neighborhood" (Hawkins v. County of Maﬁn (1976)
54 Cal.App.3d 586). '

Nuisance Standard

* "Any use found to be objectionable or incompatible with the character of the city and its
environs due to noise, dust, odors or other undesirable characteristics may be prohibited"

(Snow v. City of Garden Grove (1961) Cal. App.2d 496).

General Plan Consistency Standard

. “Although use permits are not explicitly made subject to a general plan meeting the
requirement of state law, that condition is necessarily to be implied from the hierarchical
relationship of land use laws. Thus, use permits are struck from the mold of the zoning
law, the zoning law must comply with the adopted generél plan, aﬁd the adopted general
plan must conform with state léw; the validity of the permit process derives from
compliance with this hierarchy of élanniﬁg laws (Neighborhood Action Group v. County
of Calaveras (1984) 156 Cal App.3d 1176).

Zoning Consistency Standard

* "To obtain a use permit, the applicant must generally show that the contemplated use is
compatible with the policies in terms of the zoning ordinances, and that such use would
- be eésential or desirable to the public convehience or Welf'are,-and will not impair the
>-integrity and character of the zoned district or be detrimental to the public health, safety,
morals.or welfare" (O'Hagen v. Board ‘of Zoning Adjustment (1971) 19 Cal.App 3d 151).
1588



CALL FOR RELIEF

I humbly request that the Board: (1) take peremptory action by issuing a permanent injunction of
the CUP; (2) compel Planning to rescind its determination that the project is eligible to forego
environmental review, and; (3) require that in the future Planning conduct a thorough
environmental analysis for all proposed ISEs to determine whether they “may have a significant .

effect on the environment™.

DECLARATION

I declare under penalty of pe1jury under the laws of the State of California that the foregoing is

true and correct.

Ausl0

- MICA L. RINGEL
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SAN FRANCISCO - |
_NING BEPARTMENT

Subject to: (Select only if applicable) - ‘ E | ' " 4850 Mission St
O Affordable Housing (Sec. 415) : O First Source Hiring (Admin. Code) Suite 400
ing Li - i i ‘ San Frantisco,
l:l» Jobs Housing Linkage Program (Sec¢. 413) O Child Care Requirement (Sec. 414) - CA 641032479
- O Downtown Park Fee (Sec. 412) . I Other (TIDF — Sec. 411) =
‘ ) - Repepfion:
415,558.6378
Fax
Planning Commission Motlon No.18921  «asmsns
HEARING DATE: JULY 11, 2013 Planing
- Informafion:
. : 415,558.6377
Date: - July 3, 2013
Case No.: 2013.00477 ‘C
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
‘ 58-X Height and Bulk District
Block/Lot: 3974/022

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
) 1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact: Corey Teague - (415) 575-9081

corey.teague@sfgov.org : L

LY
kY

ADOPTING FINDINGS RELATING TO THE APPROVAL. OF CONDITION&"L USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, ANT7) 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY g DING

WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT BULK
DISTRICT ) : /
PREAMBLE | -/

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the enti.rety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zomng District and 58-X
Height and Bulk District.

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

www.s?pqaq'ﬂ'ling.org |



Motion No. 18921 : . . CASE NO. 2013.0477.C
July 11, 2013 - 435-437 Potrero Avenue

The Project is exempt from the California Environmental Quality Act (“CEQA”) as a'Class 1 categorical
exemption. - ' .

The Commission has heard ‘and considered the téstimc)ny presented to it at the public hearing and has
further considered written materials and oral testimony presented on behalf of the applicant, Department
staff, and other interested parties. o ’ :

- MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following
findings: " ‘

FINDINGS

: Haﬁng reviewed the materials identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows: . :

1. The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
betweén 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently
d.b.a. Astound Networks). : '

3. Surrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential -
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast -
to larger ISEs, this project’s small scale, local ownership, and central location will allow it to
provide services to smaller users and busineéses within the City. '

5. Public Comment. When the case report was issued on June 3, 2013, the Department had not
received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did express concerns about specific aspects of the project that were generally
related to the operation of the backup generator. These concerns were based on their experiences
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Motion No. 18921 ' . CASE NO. 2013.0477 C
July 11, 2013 _ 435-437 Potrero Avenue

from previous operators of the building. Additionally, one neighbor on the subject block clarified |
that they are in fact opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

On July 10% and 11%, the Department received new emails of opposition from two neighbors on
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn’t identify their address. The primary
concemns in those emails stem from the potential noise, vibrations, and dlscharge from the backup
generator in the building.

6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use

- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1. As such, the project is now seeking a Candztwnal Use Authorization
under the provisions of the properties former M- 1 zoning.

7. “Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing applications for Condmonal Use approval. On balance, the project does comply with
said criteria in that: .

_A. The proposed new uses and building, at the size and intensity contemplated and -at the
proposed location, will provide a development that is necessary or desirable, and compatible
. with, the neighborhood or the community.

The proposed Internet Services Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with.its relatively small size-and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale option for small businesses
within the City for data and information storage.

B. The proposed project will not be detrimental to the health, safety, convenience or general.
welfare of persons residing or working in the vicinity. There are no features of the project
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Motion No. 18921 ' _ CASE NO. 2013.0477 C
July 11, 2013 _ _ 435-437 Potrero Avenue

iii.

iv.

that could be detrimental to the health, safety or convenience of those residing or working
the area, in that:

Nature of proposed site, mcludmg its size and shape, and the proposed size, shape and
arrangement of structures;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The prOJect would not enlarge or
reduce the size of the building.

The accessibility and traffic patterns for persons and vehicles, the type and volume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
good. Additionally, only two to four workers will be present at a tlme Therq‘ore the project will
not create issues for traffic or parking.

The safeguards afforded to prevent noxious or of:fenswe emissions such as n01se, glare,
dust and odor,

The existing HVAC equlpment consists of seven fan units that will comply wzth the San Francisco
Noise Ordinance the equipment and does not emit any dust or odors. The backup generator will
only be used for testing and in emergencies like power outages.

Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces,
parking and loading areas, service areas, lighting and signs; :

The exlstmg buﬂdzng covers the entire site and includes no open space or landscaped aréas. All
lighting and signing will meet Planning Code requirements.

C. That the use as proposed will comply with the applicable provisions of the Planning Code
.and will not adversely affect the General Plan.

“The Project complies with all relevant requirements and standards of the Planning Code and is

consistent with objectives and policies of the General Plan ss detailed below.

D. That the use as proposed would previde development that is in conformity with the purpose

of the applicable Neighborhood Commercial District.

The project is not located within a Neighborhood Commercial District.
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8. Planning Code Section 303(h) establishes addiﬁonal criteria for the Planning Commission to
consider when reviewing . applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

SAK FRENCISEO _

a.

The intensity of the use at this location and in the surrounding néighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
servirig uses in the area;

- The use has a low intensity and has existed in the building for more than ten years with no known

negative impacts. Additionally, the existing building is not currently designed to easily
accommodate a more active commercial use, and therefore is suitable for an Internet Services
Exchange. - ' '

. The building in which the use is located is designed in discrete elements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

-Rooftop equipment on the buﬁdmg in which the use is located is screened appropriately;

The project is required to provide adequate scre,en.ing of robﬁop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

The back-up power system for the propdsed use will comply with all applicable federal
state, regional and local air pollution controls; '

The existing backup generator complies with all relevant controls and is permitted by the Bay
Areg Air Quality Management District (Permit No. 21731).

Fixed-source equipment noise does not exceed the decibel levels specified in the San
Francisco Noise Control Ordinance; '

A consultant is currently conducting a noise analysis for this building. The building’s rooftop

" mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise

levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. '

1594



Motion No. 18921 . CASE NO. 2013.0477 C

July 11, 2013

435-437 Potrero Avente

The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air

- conditioning systems, lighting controls, natural ventilation and recaptunng waste heat,

and as such commeraally available technology evolves;

The exisﬁng equipment at the site is fully operable. However, the project will also use the
following energy saving techniques to reduce the total power consumption of the building: _
1) Energy efficient Toshiba G90000 LIPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.
2) Cold isle containment, which can reduce the power associated with mechanical cooling by
25 to 30 percent. '
3) Air-side economization, which can reduce the cooling power comsumption by an
‘estimated 50 to 60 percent.

The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building's power needs through on-site power
generation, such as through the use of fuel cells or co-generation;

The project sponsor studied the feasibility of using on-site Co-generation and fuel cells. However,

" due to the limited lot size, such power generation is not possible.

The project sponsor shall have submitted design capacity and projected power use of the
building as part of the conditional use application;

The building is served by PG&E with a 1.0 méga volt ampere (“MVA”) dedicated underground

feed transformer that is located inside the building. This translates into a serviced capacity of

approximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
projected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The féllowing table provides projected monthly energy use per year as the building is leased up
over time: '

Power Use per Month 2013 2014 2015 2016

Total Capacity (KWh) 36,000 216,000 360,000 540,000

9. General Plan Compliance. The Project is, on balance, consistent with the following Objectives
and Policies of the General Plan:

COMMERCE AND INDUSTRY
Objectives and Policies

OBJECTIVEL: -

SAN FRANGISCO
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MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE

TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Pohcyll .
Encourage development which provides substantial net benefits and minimizes undesirable
consequences. Discourage development that has substantial undesirable consequences that
cannot be mitigated. ’

The project will provided a much needed support service for other businesses within the Czty without
producing undesirable conseguences.

OBJECTIVE 3:-
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

Pohcy 3.4:
Assist newly emerging economic activities.

OBJECTIVE 4:
IMPROVE THE VIABILITY OF EXISTING ]NDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY _AS A LOCATION FOR NEW INDUSTRY. :

~ Policy 4.1:

10.

SAR FRANCISED I
- SSIRNRIAR AR R

Maintain and enhance a favorable busmess climate in the city.

Policy 4.2:
Promote and attract those economic activities with potenhal benefit to the City.

The project will provided a much needed support service for other businesses to locate and grow within the
City, especially businesses with technological support needs.

Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency w1th said policies. On balance, the project does comply with said
policies in that: :

A. That existing neighborhood-serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced. .

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
areq. ' '

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods.
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11.
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The proposed use has existed within the subject building since 2000 (including periods of vacancy).
Continuing the use at this location will not impact existing housing or neighborhood character.

That the City's supply of affordable housing be preserved and enhanced, - '

No housing is created or removed as part of this project.

. That commuter traffic not impede MUNI transit service or overburden our streets or

neighborhood parking.

The nature of the project is such-that very little traffic will be generated because it is not a typical
commetcial use where customers come to the place of business to receive a service or purchase a good.
Additionally, only two' to four workers will be present ut a time. Therefore, the project will not create
issues for traffic, parking, or MUNL '

Thata di\ierse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for
resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead preserve and
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of
life in an earthquake.

The project includes no significant changes to the existing building.

. That landmarks and historic buildings be preserved.

'Ihe subject building was determined fo not be a hzstonc resource by the Showplace Square/Northeast
Mission Historic Survey.

That our parks and open space-and their access to sunlight and vistas be protected from
development.

The project will have no impact on existing parks and open spaces.

The Project is consistent with and would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Prc_)ject would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City.
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DECISION

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral tesﬁmoﬁy presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
incorporated herein by reference as though fully set forth. :

- APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supetvisors within thirty (30) days after the date of this Motion No.

18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102,

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P. Tonin
Acting Commission Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: = Commissioner Sugaya
ABSENT: Commissioner Hillis

ADOPTED:  July 11,2013
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EXHIBIT A
AUTHORIZATIQN

This authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437
Potrero A'venue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herein run with the property and not
with a particular Project Sponsor, busmess, or operator.

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Project the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Planning
Commission on July 11, 2013 under Motion No 18921.

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the ‘Exhibit A' of this Planning Commission Motion No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit .
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications. »

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If anty clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such ihira]idity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to -construct, or to receive a buﬂdmg permit. “Project Sponsor” shall include any subsequent

responsible party.

CHANGES AND MODIFICATIONS

Changes to the appfoved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require Planmng Commission approval of a
new Conditional Use authorization.
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Conditions of Approval, Compllance Momtorlng, and Reportmg
PERFORMANCE

1.

Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a

-Building Permit or Site Permit to construct the project and/or commence the approved use within

this three-year period.
For information about compliance, contact Code Enforcement, Planmng Depuriment at 415-575-6863,
wuww.sf-planning.org. :

Expuatlon and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the, project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit

- application, the Commission shall conduct a public hearing in order to consider the revocation of

the Authorization. Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall deterzrune the extension of time for the continued
validity of the Authorization.

For mfonnatlon about complzunce, contact Code Enforcement, Planmng Department at 415-575-6863,

www.sf-planning.or

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completlon. Failure to do so shall be grounds for the Commission to consider

.revoking the approval if more than three (3) years have passed since this Authorization was

approved.
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

" Extension. All time limits in the preceding three paragraphs ma}; be extended at the discretion of

the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for which such public agency, appeal or
challenge has caused delay.

For information about complzance contact Code Enforcement, Planning Depurtment at 415-575—6863

" wuw.sf-planning.or

Conformity with Current Law. No application for Building Permit, Site Permit, or other
entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement,
Plannmg Department at 415-575-6863, www.sf-planning.org.

DESIGN - COMPLIANCE AT PLAN STAGE

6.

A ERANDISEO

Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall

_ submit a roof plan to the Planning Department prior to Planning approval of the building permit
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required
to be screened so as not to be visible from any point at or below the roof level of the subject
building. :

For information about complmnce, contact the Case Planner, Planning Department at 415-558-6378,
www.sf-planning.org. : :

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formetly Chapter 38

. of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee

(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide

 the Planning Director with certification that the fee has been paid.

For information about compliance, contact the Case Planner, Planning Department at 415-558-6378,
www.sf-planning.org.

MONITORING

8

Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall
submit to the Planning Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual
report to the Department of Environment and the Planning Department which shall state: (a) the
annual energy consumption and fuel consumption of all tenants and occupants of the Internet

 Services Exchange; (b) the number of all diesel generators located at the site and the hours of

usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and laws;

and (d) such other information as the Planning Commission may require. _ ‘
For information about complzance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.or

Enforcement. Violation of any of the Planning Department conditions of approval contained in |
this Motion or of any other provisions of Plarming Code applicable to this Project shall be subject
to the enforcement procedures. and administrative penalties set forth under Planning Code

- Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to

10.

SAN FRANCISGD
PLANNING

other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enforcement Planning Department at 415-575-6863, .

www.sf-planning.org.

Revocation due to Violation of Conditions. Should 1mp1ementat10n of this Pro]ect result in
complaints from interested property owners, residents, or commercial lessees which are not
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a pubhc
hearing on the matter to consider revocation of this authorization.
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For information about compliance, contact Code Enforcanent Planning Department at 415-575-6863,
_wmsﬁmmp__ngﬂg :

OPERATION

11.

12,

13.

14.

15.

16.

SaN FBAHCISEU
PLANN

Noise Control. Thé premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the

" San Francisco Noise Control Ordinance.

For information about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, www.sfdph.org.

Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment.
For information about compliance, contact Code Enforcement, Plannmg Department at 415-575-6863,

wuww.sf-planning.org.

Backup Generator 0peraﬁbn; The Project Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For information about compliance, contact Code Enforcement Planning Department at 415-575- 6863,
wuww.sf-planning.org.

Sidewalk Maintenance. The Pro]ect Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards. .
For information about compliance, contact Bureau of Si'reet Use and Mapping, Department of Public
Works, 415-695-2017, hitp://sfdpw.org. '

Co_mm_umty Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shail be made aware of such change. The community liaison shall
report to the Zoning Administrator what issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor. -
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
Www. sﬁvlannmz org.

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shall focus on the
operation of the building during that time, especially regarding the generatioﬁ of noise and
emissions from the backup generator and other equipment. '

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
www.sf-planning.org.
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Executive Summary

es 1650 Mission St.
Conditional Use | Suitp 400
o . San Frascisco,
HEARING DATE: JULY 11, 2013 . CA04103-2479
Date: © July 3,2013 : : , . ' 415,558.6378
Case No.: 2013.00477 C : ' ‘ S
_ Project Address: ~ 435-437 Potrero Avenue L 415.558.6408
Zamng UMU (Urban Mixed Use) District ‘ ’ Plarning
58-X Height and Bulk District © . Information:
Block/Lot: 3974/022 415.558.6377

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
' 1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact: =  Corey Teague — (415) 575-9081
| corey.teague@sfgov.org
Recommendation: ~ Approval with Conditions

PROJECT DESCRIPTION

The applicant proposes to establish an Internet Services Exchange (ISE) to occupy the entire Bujlding of
approximately 10,000 square feet through the Eastern Neighborhoods Legitimization program. No
changes to the exterior of the building are proposed except for some additional screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this project’s small scale, local ownership, and
central location will allow it to provide services to smaller users and businesses within the City.

- SITE DESCRIPTION AND PRESENT USE

The project is located on the-east side of Potrero Avenue between 17% and Mariposa Streets. The property
is located within the UMU" (Urban Mixed Use) District with a 58-X height and bulk district. The
irregularly shaped parecel is nearly 5,000 square feet and contains an approximately 10,000 square foot,
two-story building that was built in 1950 and the building was occupied as an Internet Services Exchange
from 2000 to 2010 (most recently d.b.a. Astound Networks).

SURROUNDING PROPERTIES AND NEIGHBORHOOD

The project site is Iocated in an area where the commercial nature of Showplace Square and lower Potrero

. begins to transition towards a mix of uses, induding residential. As such, it is surrounded by a mix of

" building types and sizes, and a mix of land uses. The subject property is located in a cluster of UMU

zoning that also borders RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a

gas station, art studio, auto repair shop, residential buildings, and a vacant lot proposed for residential

development (480 Potrero Avenue). Other nearby landmarks include Franklin Squa.re, the Potrero
Shoppmg Center, and the Soka Gakkai International of America Buddhist Center.

wwwisfl8nning.org
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Hearing Date: July 11, 2013 : 435-437 Potrero Avenue

BEEm) ENVIRONMENTAL REVIEW

The Project is exempt from the California Environmental Quality Act (“CEQA”) as a Class 1 categoncal
exemption.

HEARING NOTIFICATION

This project was originally scheduled and noticed for a public hearing on June 13, 2013, It was continued
to July 11% because the notification poster on site was torn down and not replaced in a reasonable amount
of time. The poster was replaced and advertised the new hearing date of July 11, 2013.

Classified News Ad 20 days May 24,2013 May 22, 2013 22 days

Posted Notice 20 days May24,2013 |  May24,2013 - | 20days

Mailed Notice , 20days May 24, 2013 © May 23,2013 21 days
'PUBLIC COMMENT

» The Department did not receive any comments from the project explicitly supporting or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operation of the backup generator. :

ISSUES AND OTHER CONSIDERATIONS

*  On June 4, 2013, the Zoning Administrator determined that the entire building is eligible to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

= A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francnsco Police Code)

REQUIRED COMMISSION ACTION

In order for the proposed ISE to be approved, the Commission must grant conditional use authorization
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Plammg Code Sections 179.1,
227(x), 303, and 303(h). -

BASIS FOR RECOMMENDATION

= The existing building was used as an ISE from 2000 to 2010 without any formal complaints from |
the community.
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* The project will provide needed supportive technical services for businesses that are locating or
growing in the City.

* The project is consistent with the Planning Code, Mission Area Plan, and the General Plan
overall. ' ' ' -

RECOMMENDATION: . - Approval with Conditions

Attachments:

Parcel Map

SarbomMap

Aerial Photographs

Site Photo

Zoning Map

Draft Motion

Sponsor Submittal -
-Project Narrative .
-Reduced Size Plans

CT: G:\Documents\C\2012435 Potrero Ave\Exectiive Summary.doc
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*The Sanborn Maps i San Francisco have not been updated since 1998, and this map may not accurately reflect existing conditions.
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Plannlng Commission Draft Motlon . HSSERGM
HEARING DATE: JULY 11, 2013 Planing
Information:
: 415,558.6377
Date: July 3, 2013 .
Case No.: 2013.00477 C .
Project Address:  435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
58-X Height and Bulk District
Block/Lot: 3974/022
Project Sponsor: - Industry Capital Internet Infrastructure, LLC
a 1 Sansome Street, 15% Floor
’ ' San Francisco, CA 94104
Staff Contact: Corey Teague - (415) 575-9081

corey.teague@sfgov.org

ADOPTING FINDINGS RELATING TO . THE AFPPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MDCED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICT.

PREAMBLE

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and

" 303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X
Height and Bulk District.

- On July 11, 2013, the San Francisco Planning Commission (hereinafter “ Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

wviw.sfpll%nlnéng.org
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The Project is exempt ﬁ'om the California Envu:onmental Quality Act (”CEQA”) as a Class 1 categorical
-exemptlon.

The Commission has heard and considered the tesﬁrﬁony presented to it at the public hearing and has’
further considered written materials and oral testimony presented on behalf of the apphcant Department
staff, and other interested parties. - :

‘ MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A" of this motion, based on the following
findings: :

FINDINGS

Having reviewed the materials identified in the preémblé above, and having heard all testimony and -
arguments, this Commission finds, concludes, and determines as follows:

1. The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Serv1ces Exchange f:rom 2000 to 2010 (most recently
d.b.a. Astound Networks).

3. Surrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a duster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block indude a gas station, art

_studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

" 4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Easten
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this projéct’s small scale, local ownership, and central location will allow it to
provide services to smaller users and businesses within the City. '

5. Public Comment. The Department did not receive any comments from the project explicitly
supporting or opposing the project. However, several neighbors did express concerns about
specific aspects of the project that were generally related to the operation of the backup
generator.

- parma . ’ -2
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6. Planning Code Compliance; The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A Legitimization. Plannmg Code Section 179.1 established a hme—].umted program wherein

existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits. .

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use
Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant

' to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization

under the provisions of the properties former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing applications for Conditional Use approval. On balance, the project does comply with
said criteria in that: )

A The proposed new uses and building, at the size and intensity contemplated and at the -

SAN FRANCISDD
PLANI

proposed location, will prov1de a development that is necessary or desirable, and compaﬁble
with, the neighborhood or the community.

The proposed Internet. Services Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale apﬂan for small businesses
within the City for data and mformutwn storage.

The proposed project will not be detrimental't_o the health, safety, convenience or general

‘welfare of persons residing or working in the vicinity. There are no features of the project

that could be detrimental to the health, safety or convenience of those residing or working
the area, in that:

" Nature of proposed site, including its size and shape, and the proposed size, shape and
' arrangement of structures,

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

NING DEPARTRIENT - » 161 4
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ii. = The accessibility and traffic patterns for persons and vehicles, the type and volume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the prajeot is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
good. Additionally, only two to four workers will be present at a time, and there is a two-space
tandem parking garage in the building. Therefore, the project will not create issues for traffic or

parking. '

iii.  The safeguards afforded to prevent noxious or offensive emissions such as noise, glare,
dust and odor;

The existing HVAC equipment _cdnsists of seven fan units that will comply with the San Francisco
Noise Ordinance the equipment and does not emit any dust or odors. The backup generator will
only be used for testing and in emergencies like power outages.

iv.  Treatment given, as appropriate, to such aspects as landscapihg, screening, open spaces,
parking and loading areas, service areas, lighting and signs;

The existing building covere the entire site and includes no open space or landscaped areas. All
lighting and signing will meet Planning Code requirements.

C. That the use as proposed will comply with the appllcable provisions of the Planning Code
and will not adversely affect the General Plan. ’

The Pro]ect complies wlth all relevant requirements and standards of the Planmng Code and is
consistent with objectives and policies of the General Plan as detailed below.

D. That the use as proposed would provide development that is in conformity with the purpose
of the applicable Neighborhood Commercial District.

The project is not located within a Neighborhood Commercial'Dz'sh'ict._ ‘

8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to
consider when reviewing applications for Conditional Use Approval of Intemet Services
Exchanges. On balance, the project does comply with said criteria in that

a. The iﬁtensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area;

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. Additionally, the existing building is not currently designed to easily

'sm_m:lsng , : . | . 4
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accommodate a more act-we cammerczal use, and therefore is sultuble for an Intemet Services

Exchange

- Thebuilding in which the use is located is designed in discrete elements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

Rooftop equipment on the building in which the use is located is screened appropriately;

The project is required to provide adequate screening of rooftop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

The back—up power system for the proposed use will comply with all apphcable federal
state, reg10nal and local air pollution controls;

The existing backup generator complies with all relevant controls and is permzi-ted by the Bay

Area Air Quality Management District (Permit No. 21731).

Fixed-source equipment noise does not exceed the dec1be1 levels specified in the San

Francisco Noise Control Ordinance; -

A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered andlor replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. v

The building is designed to'minimi'zeb energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation and recapturing waste heat,
and as such commercially available technology evolves; N

The existing equipment at the site is fully operable. However, the project will also use the
following energy saving technigues to reduce the total power consumption of the building:
1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.

PLANNING DEPW 1 6 1 6
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2) Cold isle containment, which can reduce the power assoczuted with mechanical coolzng by
25 to 30 percent.

3) Air-side economization, which can reduce the cooling power consumption by an
estimated 50 to 60 percerit.

g. The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building's power needs through on-site power
generation, such as through the use of fuel cells or co-generation; '

" The preject sponsor studied the feasibility of using on-site Co-éenerat-ion and fuel cells. However,
due to the limited lot size, such power generation is not possible.

h. The project sponsor shall have submitted de51gn capacity and prOJected power use of the
- building as part of the condmonal use application;

The building is served by PG&E with a 1.0 mega volt ampere (“MVA") dedicated ynderground
feed transformer that is located inside the building. This translates into a serviced capacity of
appraximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
projected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The follawmg table promdes pra]ected monthly energy use per year as the building is leased up

over time;
Power Use per Month 2013 2014 2015 2016
Total Capacity (KWh) . 36,000 216,000 360,000 540,000

9. General Plan Compliance. The Project is, on balaﬁce, consistent with the following Objectives
and Policies of the General Plan: '

COMMERCE AND INDUSTRY
Objectives and Policies

OBJECTIVE &:
MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

‘Policy L.L:

Encourage development which provides substantlal net benefits and minimizes undesirable
consequences. Discourage development that has substantial undesirable consequences that
cannot be mitigated.

The project will provided a much needed support service for other businesses within the City without
* producing undesirable consequences. '

e . _— .. ' 1617 : 6
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OBJECTIVE 3:
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,

PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

* Policy3.4:

10.

SAR FRANCISGA bER ‘ . .
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Assist newly emergmg economic activities. R

OBJECTIVE &
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.

Policy 4.1:
Maintain and enhance a favorable business climate in the dity.

Policy 4.2:
Promote and attract those economic activities with potenhal benefit to the City.

'Ihe project will provided a much needed support service for other businesses to locate and grow within the
City, especially businesses with technological support needs.

Pla.nﬁ.ing Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency w1th said pohaes On balance, the project does comply w1th said
policies in that: : .

.A. That existing neighborhood-serving retail uses be preserved and enhanced and future

opportunities for resident employment in and ownership of such businesses be enhanced.

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
area. ' :

B. That existing housing and neighborhood character be conserved and protected in order to

preserve the cultural and economic diversity of our neighborhoods.

The proposed use has existed within the subject building since 2000 (including periods of vacuncy}.
Continuing the use at this location will not impact existing housing or neighborhood character.

C. That the City's supply of affordable housing be preserved and enhanced,
No housing is créated or removed as'part of this project.

D. That commuter traffic not impede MUNI transit service or .overburden our streets or
neighborhood parking. '
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The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a good.
Additionally, only two to four workers will be present at a time, and there is a two-space tandem
parking garage in the building. Therefore, the project will not create issues for traffic, parking, or
MUNL N
That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office developinent, and that future opportunities for
resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead preserve and
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of

- life in an earthquake.

The .p‘roject includes no significant changes to the existing building.

Thaf landmarks and historic buildings be preserved.

' The subject building was determined to nof be a hzstarzc resource by the Shawplace Squure/Northeast

Mission Historic Survey.

That our parks and open space and their access to sun.hght and vistas be protected from
development.

The project will have no imﬁuct on existing parks and open spaces.

11. The Project is consistent with and would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute fo the character
and stability of the neighborhood and would constitute a beneficial development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
' the health, safety and welfare of the City.

SAN FRENCISTD
PLANNI
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DECISION -

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to -the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans-on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
incorporated herein by reference as though fully set forth. : :

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
XXXXX. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
-day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the

Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102,

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

]Qnés P. Ionin
Acting Commission Secretary

AYES:
NAYS:
- ABSENT: -

ADOPTED:  July 11, 2013

T I e - o
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EXHIBIT A
AUTHORIZATION

This authorization is for a conditional use to allow approximately-10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approvéd by the Commission on July 11, 2013 under '
Motion No. XX0OXXX. This authorization and the conditions contained herein run with the property and
not with a particular Project Sponsor business, or operator. .

_RECORDATION OF CONDITIONS OF APPROVAL -

Prior to the issuance of the building permit or commencement of use for the Project the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Plamung
Commlsswn on July 11, 2013 under Motion No X3000XX.

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exhibit A' of this Planning Commission Motion No. X300XX shall
be reproduced on the Index Sheet of construction plans submitted with the Site or Building permit
~ application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications. .

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to construct, or to receive a building pemut. “Project Sponsor” shall include any subsequent

respons1b1e party.

CHANGES AND MODIFICATIONS

Changes to the approved plans may be approved administratively by the Zoning Administrator. |
Significant changes and modifications of conditions shall require Plarmmg Commission approval of a
new Conditional Use authorization.

S i | - 10
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‘Conditions of Approval Compllance, Momtormg, and Reportlng
.PERFORMANCE

1

Validity. The authorization and right vested by vutue ‘'of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a
Building Permit or Site Permit to construct the project: and/or commence the approved use within
this three-year period. : '
For information about compliance, contact Code Enforcement Planning Depzzrtment at 415-575-6863,
www.sf-planning.org.

Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an
application for an’ amendment to the original Authorization or, a new application for -
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of
the Authorization. Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall determine the extension of time for the continued
validity of the Authorization.

- For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www sf-planning.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have passed since this Authorization was
approved.

For information about compliance, contact Code Enforcement, Planning Depurtment at 415-575-6863,

www.sf-planning.org.

Extension. All time limitsin the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for which such pub]ic agency, appeal or
challenge has caused delay.-

For information about compliance, contact Code Enforcement, Planning Depurtment at 415-575-6863,

wuww.sf-planning.org.

Conformity with Current Law. No application for Building Permit, Site Permit, or other
entitlement shall be approved unless it complies with all appliéable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement
Planning Department at 415-575- 6863 www.sf-planning.org.

DESIGN COMPLIANCE AT PLAN STAGE
6. Rooftop Mechanical Equipment. Pursuant to Planmng Code 141, the Project Sponsor shall

submit a roof plan to the Planning Department prior to Planning approval of the building permit

SAN FRANGISCO » . ‘ 11
PLANNIN
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‘application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required

to be screened so as not to be visible from any point at or below the roof level of the subject
building.
For information about complmnce, contact the Case Planner, Planning Deparimmt at 415-558-6378,

www.sF-planning.ore.

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a témporary certificate of occupancy, the Project Sponsor shall provide
the Planning Director with certification that the fee has been pa1d.

For information about compliance, contact the Case Planner, Planning Department at 415- 558-6378,

www.sf-planning.org.

MONITORING

8.

10.

SAN FRARGISCO
PLANNIN

Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall

submit to the Planning Department on an annual basis power use statements for the previous

twelve-mionth period as provided by all suppliers of utilities and shall submit a written annual '
report to the Department of Environment and the Planning Department which shall state: (a) the

anmual energy consumption and fuel consumption of all tenants and occupants of the Internet

Services Exchange; (b) the number of all diesel generators located at the site and the hours of

usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in

compliance with all applicable local, regional, state and federal permits, regulations and laws;.
and (d) such other information as the Planning Commission may require.

For information about compliance, contact Code Enforcement Planning Department at 415-575-6863,

-, sf-planning.org.

Enforcement. Violation of any of the Plarming Department conditions of approval contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalhes set forth under Planning Code
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to
other city departments and agencies for appropriate enforcement action under their jurisdiction.

 For information about compliance, contact Code Enfarcement Planning Department at 415-575-6863,

wuww.sf-planning.org.

Revocation due to Violation of Conditions. Should implementation of this Project result in
complaints from interested property owners, residents, or commercial lessees  which are not
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a public
hearing on the matter to consider revocation of this authorization. '

1623
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For information about compliance, contact Code Enforcment Planning Department at 415-575-6863,
www. sf- zlannmg org.

OPERATION

11.

12.

13.

Noise Control. ’Ihe premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the dec:Lbel levels specified in the
San Francisco Noise Control Ordinance.

For information about compliance with the fixed mechanical objects such as rooftop air candltzomng,
restawrant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, wuww.sfdph.org.

Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards.

For information about compliance, contact Bureau of Street Use and Mapping, Department of Public
Works, 415-695-2017, http://sfdpw.org. '

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall

' report to the Zoning Administrator what issues, if any, are of concern to the community and what

issues have not been resolved by the Project Sponsor. ‘
For information about compliance, contact Code Enforcement, Plannzng Depurtment at 415-575-6863,

www.sft-planning.org.

S manceco ' . ' .
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'PROJECT SPONSOR'S SUBMITTAL o
IN SUPPORT OF CONDITIONAL USE APPLICATION
(Planning Code Section 303(h))

for

PRE-EXISTING LEGITIMIZED lNTERNET SERVICES USE AT
435-437 POTRERO AVENUE
(BLOCK 3974, LOT 022)

- APPLICANT

INDUSTRY CAPITAL INTERNET lNFRASTRUCTURE LLC

PLANNING DEPARTMENT GASE NO. 2013.0477C
- HEARING DATE: June 13, 2013

Attomeys for Appllc:ant

REUBEN, JUNIUS & ROSE e

‘Ong Bush Street, Suite 600, San Francisco, CA 94104
_Tel No.: (41 5) 567-9000° Fax No.: (415) 399 9480
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A. INTRODUCTION

Tdustry Capital Tnfernet. Infrastiucture, LLC {(“Applicant”) received & Letter of
Legitimization from. the Zonmg ‘Administrator (“ZA Legitimization Lettef’)”) for the. pre-
existirig Internet Services Use at 435-437 Potrero, Avenue, Block,3974/Lot 022 .(“Property”). A
copyof the ZA Legitimization Letter is attached to the Staff Report. The ZA Legitinization
noted that a Conditional Use Authorization was-also required for-comtinuation of the tise: The
Applicant seeks Conditional Use Authorization {(“Authérization™ pursaant to the ZA
Leg;hmmaﬁon Leiter. The Property is Jocated at:the east side of Highway 101 between 17" and
Manposa Streets, and is within the UMU Zomng District, and the 58-X He1ght and Bulk District.

_ The Conditional Use gntena are set forth in Planning Code Sections 303(c) and 303(h).
The existing fise supports' and addresses the .contimued need for Internef Services .for San
Francisco’s sma]l business and start-up community by providing convenierit, aﬁ'ordable ‘aceess to:
the existing dafa center: The existing use meets all requirements of San Francisco’s General Plan
anid Planmng Code. _ '

B.  SITEINFORMATION

© Street Address: 435437 Potrero- Avenne
Cross Streets: ' 176l Street and Mariposa Street
Assessor’s Block/Lof: ='3_974/0_22 _
Zoning Districtr: .~ UMU
Height/Bulk District: 58X
‘Otlier Planning Areas: Nori¢
| Parcel Area Size: 4,996 square feet -
Existing Improvements: Two-story sttucture improved with electrical and othernpgradcs
) _ for existing Internet Services use-
Existing Use: Internet Services

C.. PROJECT SUMMARY

Proposed Use: Continuation of existing Internet Services Use
Building Height: 30 feet
Gross Sq’uafe Fﬁotage'-: 10,000 square feet
Nutibér of Stories 2 stories -
1
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D.. DESCRIPTION OF THE BUILDING AND EXISTING USE

The building is located on a rectangular lot on the east side of Potrero Avenue between 17%

Street and Mariposa Streets. The Site is within the UMU Zoning District. Plans of the cmstmg .

building are attached as Exhibit A.

The building was constructed in 1950 and SIgmﬁcantly improved in 2000 for use as an
Triternet Services Center operated by RCN (which later became Asfound Networks). The building
is fully eqmpped for this use; No changes to the exterior of the building are proposed, except for
additional screening on the roof to cover the existing mechanical equipment.

In contrast to the la.rger'Intemet Services centers that are in existence in San Fra;l_,ci,scu,.ﬂais
site-is ideally suited to serve small customers in the City — much liké a print shop or a similar light

industrial use but with a 21¥ century application. In the City, there is currently no independent =

- provider of Imternet Service data center except for Digital Realty, a, multi-bilion dollar
development company, which owns two large facilities at 365 Main Street and 200 Paul Street.
The Property represents a local choice for the San Francisco small business community. The
* building’s central location is ideal for local businesses. Add.monally, by continuing the existing
use with its infrastructure intact, the business.will not require construction of a new facility.

- The Applicant will focus on local retail busines§ customers whcreas some of the Iarger
facilities that have been built in the City are focused on much larger, wholesale cliénts. The size of
the facility is small compared to the others operating the City, The proximity of this facility to the
city center will help attract and retain small businesses and start-up companies.

We expect this data center to promote further job growth in San Francisco as the business

users will have a plaiform to grow their businesses with a local data center provider, which we -
believe can provide a higher degee of service than the larger national and multt—uatxonal _

platforms.

_E. COMPLIANCE WITH SECTION 303 (CONDITIONAL USE CRITERIA

Under Planning Code section 303(c), the Planning Commissioni shall approve ‘the
application and authorize a conditional use if the facts presented establish the following:

1. Desirability and Compatibility of Project
Plan.umg Code sectlon 303(c) (1) requires that facts be estabhshed wlnch demonstrate the

followmg

That the proposed use or feature, at the size and intensify contemplated and at
the proposed location, will provide a development that is necessary or
desirable for, and compatible with, the neighborhood or the community.

The existing use is compauble with the neighborhood and the commumty The Applicant
plans to use the existing building {(built in 1950). No exterior changes are proposed except a
roof screen upgrade. The height and scale of this building are in line with the adjacant

2
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propéities. Additionally, & 10,000 sq. ft, the data centér is in scale with many -of the
sutrounding small businesses; '

‘The Apphcant ‘proposes.to use the emstmg facility to serve the small busmess commumty
of San Francisco' ‘with «co-location -services. Co-location services' means that servers and
. commiunications. équiptnent which are either housed 3t the ‘customér’s prerises or, which would
be homsed in other: facilities ‘would be located inside the 435-437 Potrero bulldmg Co-location
has the benefit of increasing the energy. efficiency of the equ.lpment. ‘Muich of the. equipment
would otherwise bespread out among offices and basements.

Typlcally, the customers who choose 1o maintain a presence in the City do' 50 'because of
a real need to be close to the Iocation of their servers and back-up computers, The customers are
typically s small—to-medmm 51zed businesses who cannot afford 1o buﬂd dedicated data centers.

At any given time there w111 be 4-6 people employed at the Facility with 2-4 employees of
customers rotating on and off-site at any given time:

2. iEffect of Proje ec't on Health; Saféty, Cm__wenience or General Welfa;roj.

~ Planning Code section 303(c)(2) reqmres that facts be established which demonstrate
the followmg _

That such’ use:or feature as préposed will not be. detnmental to the health,
safety, convenience or general welfare of persons. residing or working-in the:
vicinity, or injuries to: property, iniprovements or potentlal development in the
vicinity, with fespect to aspects including but not limited to the following:

(’a;) The nature of the proposed site, including its size and shape, 4nd
“the. proposed size, shape and arrangement of the structure,

The € Authorization will not be detrimertal fo tke kEaIth sg"ety‘
s , or general welfare of the persons or business-in the vicinity.  The
: * use has beeriin operation at the sité for 13 years.

). The&ceessibility: and traffic patterns for persons and vehicles, the
type and volume of such traffic, and the adequacy ‘of proposed off-
street parking and loading

The 4-6 employees and. the customers are expected fo arrive by
Joot, bieycle, ‘or public transit. Given the central loéation of the
buzldmg and proximity to public transi; we do not expect any:
fraffic issues.. .

{cj  The safeguards afforded to prevent noxious or offensive emissions
such as noise, glare, dust and odor.. ,

3
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The HVAC equpment consists of seven fan units that comply with
the San Francisco Noise Ordiniarice. The HVAC equipment does
not emit any dust or-odors.. The backup generator is located in the
basement and is used only in emergencies sich as power outages.

(d)  Treatment giveén, as appropriate, to such aspects as Iandscapmg,
screening, open spaces, parking and loading areas, service areas,

lighting and signs.

An owning will be added tg improve the entrance. Rooffop
screening will be upgraded.

3. Compha.nce with the Genera] Plan

following;:

That such use or feature as proposed will comply thh the apphcable provisions of -

this code and will not adversely affect the Master Plan.

The Project will affirmatively promotg, is consistent with, and will not adversely affect the
General Plan, as follows: '

The objectives and poﬁcies’ of the. Commérce Element of the General Plen are based on
the prerruse that economic development activities in San Francisco must be designed to achieve
economic vitality, among other things.

- POLICY 4.11 '
Maintain an adequate supply of spdce approprzate to the needs of incubator industries.

Sma:ll, emerging industries ir the City, many utilizing new technologiés, aré dependent on
relatively inexpensive space accessible to prospectwe markets. Examples of these “incubator™

type industries include electronic data processing firms, business services, apparel manufacturing
and design, crafts manufacturing, etc. During the early stages of developments, while markets

are being established, fixed costs such as rent and trénsportation must be kept at minimal levels..

The South of Market area is currently serving as a functional area containing a supply of such

spaces needed by new businesses. The maintenance of a reservoir of such spaces, whichk can

fulfill these needs, is needed.
Economic Vitality

The first goal is to maintain and expand a healthy, vital and diverse economy which will provide

jobs essential to personal well-being and revenues to pay for the services essential to the quahty'

of life in the crcy

4
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POLICY 1.1

Encourage. develqpment which provzdes substantial net beneﬁts and' mmumzzs tifidesirable
consequences. Discourage Jevelopment which has substantial undesirable consequences that
cannt be mitigated, L

Ini sitiiations ‘where proposed developments have no significant ‘adverse environthental effects
‘and ‘will zesilt in: positive fiscal and employment benefits for- residents, and :where the
develgpments otherwise meet planning objectives, they should be gncouraged.

POLICY 2.1
Seek to retain exzstm,g commercial and mdustrml acttvztfy tmd to aitract vew siicl activily 10
the Ciiy.

POLICY 3.4

Assist newly emerging economic activities,

- POLICY 4.1

Maintain and enhance a favorable business climate in-the city.

The treation and maintenance of 4 positive relationship between city govermment and private:
industry is an inipor.tant factor for many industries in cheosing to stay-or relocate.

F. COMPLIANCE _WITH ADDITIONAL CONDI’I‘IONAL USE CRITERIA
SECTION 303

The Plantiing Commission §ha]l, in addition jo the cntena Set forth in Section 303(c) - |

gbove, find that:

1) ‘The intensity of thé use: at ﬂns location and in the surroundmg neighborhood is.
niot such that allowing the use will likely foreclose the jocation of other needéd.

ne_xg_l_lborhood-semng uses in the area.

The bnilding Is already constructed and has been in. use for more than 13- years for
Intemet Services Use We do not antlc1pate that the current tise-will preclude othér uses in the
area.

2) The bmldmg iri which: the use is located is designed‘in discrete eIements whlch.

respect the scale of development in ad]acent blocks, pnrtlcularly any existing
residential uses,

‘The éxlshng bwldmg I3 vnﬂ:m the physma] dJmenmons and scale nf the surroundmg, |

commercial bmldmgs on Potrero Avenue .

5
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3) Rooftop equipment on the building in which the use is located is screened

appropnately.

The rooftop equipinent i$ not visible from street level (see Exhibit B):. The eqmpment
screen will be improved,

4) The back-up power system for the proposed use will comply with all apphcable

federal state, regional and local air pollution controls

The building’s backup generator complies with and is permitted by Bay Area Air Quality
Management District permit number 21731, :

5 F ixed—soufce eqm'ﬁment noise does not exceed the decibel levels specified in the
San Francisco Noise Control Ordinance. .

The building’s air cooled fans located on the roof will comply with the ambient noise
levels, by utilizing the followmg technologies and methods to meet and exceed the noise control
Ordinance:

i.  Mufflers and Variable Freque:ncy Drive fans and pumps..-

i Sound wall / noise absorptmn

6) The building is désigned to minimize energy consumption, such as through the

use of energy-efficient technology, including without limitation, heating,

ventilating and air conditioning systems, lighting controls, natural ventilation
and recapturing waste heat, and as such commercmlly available technology
evolves. .

~ The equipment at the site is functioning well and can continue to be used as is. However,
the Applicant, as part of its commltment to énergy efficiency; will deploy the following energy
saving technolog1es

i Energy efficient Toshiba G9000 UPS systems increases the efficiency of the

current uninterruptible power system ﬁ'om 80% efﬁcxency to 96.5% (reduces
energy usage).

ii. :Deployment of cold isle containment, reducing the power associated w1th
mechanical cooling by 25-30%.

iii. Deployment of air-side economization will reduce the cooling power
consumption by an estimated 50-60%. :

In aggfegate, the above will reduce power consumptlon by approxmaiely 45% relative to-

the existing use.

6
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7. Thé Apphcant has examined the feasibility ‘of supplymg and; to the extent
feasible, will supply all or a portion of the building's power néeds through on-
site power generation, such as through the use of fuel cells or. co—generatmﬂ

 The Apphcant has studied the fcasxbﬂlty oFutilizing onsite Co-gen and fuel cells. Dueto
the Jirhited lot size, such power generation is not possible.

%) The Applicant shall hiave submitted design capacity and projected power use
of the building as part of the conditional nse application.

The building is served by PG&E with a 1,000 mega volt amperes ("MVA?) Hedicated
underground feed transformer that is located inside the building. The maximum- capacity shall
not exceed 800 KW. The following is the estimated power use for the bu;ldmg

‘Power | - 2013 2014 2015 2016

| Total 36,000 216,600 360,000 - 540,000
capicity '

in KWh

" Asa condition of approval, and 'so long as the use rerhains an Internet. Servlces Exchange,
the Applicant shall submit fo the Planning Department on an annual basis power use
statements for the. previous twelve-month period as provided by all suppliers of ‘itilities and
sha]l submit a written annual report to the Depattment of Environment and the- Plannmg-
Department which shall state: (a) the aniilal energy consumption and fuel consumption of all
fenants and. occupants’ of the Internet Services Exchanges (b) the number of all d1esel :
generators Jocated at the site and the hours of usage, including usage for testimg purposes; (c)
evidence that diesel, gererators. ut the site ‘afe in tompliance with all applicable local;

 tegional, state and federal permits, reguilations and laws; and (d) such other information as.
the Planning Commission may require.

The building is only 10,000 squate feef in size, with 800 KWh of dedicated pawer-and 2
single 400 KWh diesel standby backup generaior

7
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G.- MASTER PLAN PRIORITY POLICIES

Planmng Code ‘Section 101 1 establishes the followmg e1ght pHotity planmng policies and
requires review of permits for consistency with said policies. The Project and this Section 329
Application are consistent with each of these policies as follows:

1. That existing neighborhood-serving retail uses be preserved and enhanced

and future opportunities for resident employment in and uwnershlp of snch busmesses
enhanced. .

The commuance of the ex1stu1g use will beneﬁt existing ne1ghborhood-serv1ng retall uses by
keepmg employees and customers in the ne1ghborhood

2. That existing housing and neighborhood character be ‘conserved and
protected in order to preserve the cultural and economic diversity of our neighborhoods.

The Applicant will not have any effect on housing. The existing use is a part of the
neighborhood character, :

3. That the City's supply of affordable housing be preserved and enhanced. |
The application will have no effect on aﬁ'ord_able housing. -

4.. That cammuter traffic not lmpede Muni transit service or overburden our
streets or neighborhood parking.

The application will have no effect on commuter traffic or Muni.

5. That 4 diverse economic base be maintained by protecting our industrial and

service sectors from displacement due to commercial office development, and that fafure
opportunities for resident employniént and ownership in these sectors be enhanced. -

No commiercial office development is proposed. .

6.  That the City achleVes the greatest possxble preparedness to protect against
injury and loss of life in an earthquake

The application is consistent with this policy.

A That landmarks and historic buildings be preserved.

The Property is not a landmark or historically rated building and the Property is not -

located within a historic district, The Project will have no impact on landmarks or historic
buildings. : : -

g
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8. That our parks.and 6pén spice anrl ‘their access to sunlight and vistas be
profected from development.

The: Prope:ty is not adjacent to iy ‘parks or public q:peﬁ Space, and will therefore have no
‘impact-6n access to sunhght or-vistas,

H  CONCLUSION

The application satisfies the objectives and pohc1es of the General Plan, the Planning Code_.
and the ZA Legitimization Letter, and should be approved.

Dated: .Mayﬁ, 2013 o 'REUBEN JUNIUS & ROSE,

9
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LIST OF EXHIBITS

Exhibit A — Floor Plans

10
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: agm . ‘qu 1650 Mission St.
Letter of Legitimization Sute 400
. - : ' San Francisco,
CA 94103-2479
June 4,2013 . ' : ‘ Reception:
’ : ' 415.558.6378
David Silverman Fax:
Reuben, Junius & Rose LLP : : ‘ . 415.558.6409
1 Bush Street, Suite 600 .
: Planning
San Francisco, CA 94104 ' . Information:
} : 415.558.6377
Site Address: 435-437 Potrero Avenue
Assessor’s Block/Lot: 3974/022
Zoning District: UMU
Staff Contact: ' Corey Teague, (415) 575-9081 or corey.teague®sfgov.org

Dear Mr. Silverman:

This letter is in response to your request for a Letter of Legitimization per Planning Section. 1791
regarding the property at 435-437 Potrero Avenue. This parcel is located in the UMU Zoning District and
a 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the ex1$tmg two-story building totaling appronmately 10,000 gross
square feet.

Procedural Background

The Department received the request for legitimization of dfﬁcg space at 435-437 Potrero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Administrator
issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The
‘ public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
feet of the subject property, 2) all current tenants of the subject property, and 3) all individuals and
" neighborhood associations that had requested to receive such notice. Additionally, notice was posted on
the site during the notification period. The notification period expired on May 15, 2013. -

Eligibility - - | ]
The land use proposed for legitimization is deemed eligible if it meets the following criteriar
i.  Theland use existed as of the date of the application;
Lease documénts, business tax documents, building permits, utilities bills, and insurance documents

indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000.

1641
www.sfplanning.org



David Silverman - ' : June 4, 2013
- Reuben, Junius & Rose LLP - ‘ : Land Use Legitimization Letter
1 Bush Street, Suite 600 ' : : 435-437 Potrero Avenue

San Francisco, CA 94104

fi. The land use would have been principally permitted or permitted with conditional use
authorization under provisions of the Planning Code that were effective on April 17, 2008;

Prior to the Eastern Neighborhoods ra:oning, the subject property was located in the M-1 Zoning District,
which permitted an Internet Services Exchange with a Conditional Use Authorization. :

fii, Theland use would notbe permitted under current provisions of the Planning Code;

. The subject property is located in the UMU Zoning District, which prohibits an Internet Services
' Exchange. '

iv.  The land use elther has been (1) regularly operating or functioning on a continuous basis for no

' less than 2 years prior to the effective date of Planning Code Section 179.1, or (2) func’aonmg in
the space since at least April 17, 2008, and is associated with an organization, entity or enterprise
which has been located in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1;

Lease documents, business tax documents, building pénﬁits utilifies bills, and iﬁsumﬁce documents
indicate that the entirety of the subject building has been used as an “Internet Services Exchange (d.b.a
RCN Telecam Services and Astound) since appraxzmately May 30, 2000.

V. Theland use is not accessory to any other use;

The subject Internet Services Exchange is the principal use and. is not accessory to any other uses wzthm
the building. |

vi  The land use is not discontinued and abandoned pursuant to the provisions of Planning Code
. Section 183 that would otherwise apply to nonconforming uses.

Lease documents, business tax docxéments, buﬂdfng pérmits, utilities bills, and insurance documents
indicate that the building remained occupied until June 2010, Since that time, no new use was established
in the building, and it has been actively marketed as an Internet Services Exchange. Therefore, the Interniet
Services Exchcmoe use was not dzscanﬁnued and abandoned pursuant to the provisions of Planning Code
Section 183.

Determination

It is my determination that the request for legitimization of the existing approximately 10,000 gross
square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building
as shown on the submitted plans meet all the required criteria of Planrﬁng Code Section 179.1. Therefore,
the subject gross floor area is deemed to be a legitimate Internet Services Exchange space as defined in
Planning Code Section 209.6(c). A Notice of Special Restrictions shall be filed on the subject property
documenting the specific building area legitimized as Internet Services Exchange in this letter and

N
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David Silverman - : _ ’ June 4, 2013

- Reuben, Junius & Rose LLP ' Land Use Legitimization Letter
1 Bush Street, Suite 600 T 435-437 Potrero Avenue
San Francisco, CA 94104 '

documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. This determination is not a project approval, or in
any way a substitute for the Building Permit Application for the change of use to Internet Services
- Exchange. :

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant 1mpact fees outlined in Section 179. 1(g) and elsewhere in the Municipal Code, shall be assessed
as part of the Building Permit Application.

" APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals
within 15 days of the date of the Letter of Legitimization. For information regarding the appeals process,
please contact the Board of Appeals located at 1650 MISSIOD Street, Room 304, San Francisco, or call (415)
575-6880.

Sincerely,

Scott F. Sanchez

Zoning Administrator
cc: Corey Teague, Planner
' Philip Blix, Property Owner
- William Spencer
~ Planning Commissioners

All Parties on the Notification Request List

I-Current Planning\SE Team\ EASTERN NEIGHBORHOODSIEN Legitimization\d35 Potrero Ave\Draft Lol doc
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REUBENZJUNIUS...

‘Eastern Neighborhoods Legitimization
Application §179.1
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& F DRSS CER -
Mr. Scott Sanchez - T D Y
- Zoning Administrator A LS L 'Q“"" A
1650 Mission Street, 4% floor -
San Francisco, CA 94103

Re: Eastern Neighborhood Legitimization Application
' Planning Code Section 179.1
435-437 Potrero Avenue (Block 3974, Lot 022)
Our File No.: 742401

Dear Mr. Sanchez:

Enclosed please find the application and supporting materials, including two
additional copies, for an Eastern Neighborhoods (“EN”) Legitimization request under
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue
_(“Property”). We are filing this application on behalf of F.W. Spencer & Son, Inc., the

owner of the Property.

A. Introduction and Background.

The Property is located at 43 5-437 Potrero Avenue, midblock between Mariposa and

17" Street, approximately two blocks from the Bayshore Freeway/Route 101. The building
covers the full lot. The Property is improved with a 2-story, 10,000-square foot building
used as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of

. California, Inc., which was purchased by Astound in 2005 but continued the same use.
After a brief vacancy, during which marketing took place for the same use, the Property will
be occupied by Industry Capital Data Centers for the identical use, 1mmed1ately after this

application is approved.
One Bush Streel, Suite 600°
San Francisco, CA 94104
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B. Floor Plans, Photographs, and Upgrades.

Floor plans for the Property are attached as Exhibit A. Interior and exterior
photographs are attached as Exhibit B. The building comprises approximately 10,000 gross
square feet of Internet Services Exchange area that is the subject of this request for
legitimization.

C. Evidence Supporting Eligibility.

i. The land use existed as of the date of the application;

The entire buildihg has been used smce May-2000 by RCN Telecom Services of
California Inc. (RCN) as an Internet Services Exchange. The lease between F.W. Spencer
and Son, Inc., and RCN dated May 30, 2000 describes the “permitted uses” at the Property as
follows:

“Telecommunications hub site for cable, internet and
telephony, internet  routing  facility @ and other
telecommunication uses and other related uses for Tenant’s
telecommunications business.”

(See Triple Net Lease with RCN dated May 30, 2009, and Frrst Amendment to Triple Net
Lease dated June 2004, attached as Exhibit C.)

The owners significantly upgraded the building in 2000 at a cost exceeding
$1,000,000 to serve as an Internet Services Exchange for RCN. The building was
seismically strengthened and mechanically upgraded to house a' PG&E transformer vault to
provide 400 kilowatts of power, including a diesel generator backup and related
. infrastructure for the Internet Services Exchange.

, Centinued use as an Internet Services Exchange will provide a vital and indispensable
service to Internet startups and related small businesses in the South of Market neighborhood.
Nearby businesses will access the Property to service and maintain their Internet servers on a
continuing basis. Continuance of this Internet Services Exchange use will provide a
51gmﬁcant benefit to the City as a whole and especially to the many Internet and technology
companies located within walking distance to the Property. The Property has been upgraded
to meet all current ADA requirements in connection with the seismic, electrical, and other
other upgrades to the building conducted in May 2000.

One Bush Street, Suite 600
San Francisco, CA 94104

tel- 415-567-9000
fax: 415-399-9480
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This is a unique bmldmg that was outfitted with specialized electrical and mechanical
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the
commencement of the boom of Internet startups. We are unaware of any other Internet
Services Exchange in the neighborhood, and the use clearly provides an indispensable
service for the most recent boom in the South of Market tech industry, which has been the
primary creator of new employment opportunities for San Franciscans over the past several
years, and a primary growth center in the San Francisco economy.

ii. The land use would have been principally permitted or permitted with conditional
use authorization under provisions of the Planning Code that were effective on

April 17, 2008,

Prior to the EN rezoning, the Property was located in the M-1 (Light Industrial)
Zoning District, which principally permitted “Commercial wireless transmitting, receiving or
_ relay facility, including towers, antennae, and related equipment for the transmission,
~ reception, or relay of radio, television, or other electronic signals™ pursuant to Planning Code

Section 227(h). “Internet Services Exchange” was not created as a separate land use
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections-209.6, 790.80,

and 890.80- were amended to define “Internet Services Exchange” as a new use within the

-“utility installation” use category. Had the use category for Internet Services Exchange

existed at the time of the original permitting, it would have been permitted as Internet Use

Exchange.

‘The land use would not be permitted under current provisions of the Plar_znin’g Code;

Upon the conclusion of the EN rezoning process, the zoning district classification was
changed from M-1 to Urban Mixed Use (“UMU”). Internet Services Exchanges are not
permitted in the UMU zoning district. (Planning Code Section 843.14.)

The new zoning, UMU (Urban Mixed Use), was not adbpted until June 11, 2008.

iii. The land use either has been (1) regularly operating or functioning on a
continuous basis for no less than 2 years prior to the effective date of Planning
Code Section 179.1, or (2) functioning in the space since at least April 17, 2008,
and is associated with an organization, entity or enterprise which has been

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-2000
fax: 415-399-9480
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located in this space on a continuous basis for no less than 2 yeiz)“'s prior to the
effective date of Planning Code Section 179.1;

The Internet Services Exchange use has occupied the entire building since May 2000,
well in excess of the two-year requirement for the EN Legitimization program under
§179.1(2)[D)(1). The use has continued without interruption up to the present, except for a
one-year period of marketing to find a replacement Internet Services Exchange. The new
occupant will be Indusiry Capital Data Centers, and it will occupy the entire Property for
Internet Services Exchange use as soon as this application is approved.

iv. The land use is not accessory to any other use;

The Internet Services Exchange use that is being requested for legitimization
comprises the ‘entire current use, which occupies the entire Property. The use that is the
request of this legitimization is not accessory to any other use, but instead is the principal use
of the building.

v. The land use is not discontinued and abandoned pursuant to the provzszons of

Planning Code Section 1 83 that would otherwise agglz to noncontormzng uses.,

The Property has been under continuous, uninterrupted occupancy by RCN
(purchased by Astound in 2005) for Internet Services Exchange use since May 2000. The
use has not been discontinued or abandoned for a period of three years. (See Planning Code
Section 183.) After a recent period of mark'eting for a new Internet Services Exchange, the
new occupant,- Industry Capital Data Centers, is awaiting approval of this apphcatmn to
commence its occupancy.

D. Notification Materials.

- Mailing labels, 300 foot radius map and a list of owners w1thm 300-foot radms are.
enclosed with th15 apphcauon .

" E. Fees.

. In addition to the evidence and other information and documents identified above, I
have enclosed a check in the amount of $588.00 made to the order of the Planning
Department for the Department’s filing fee.

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: 415-399-9480
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Please do not hesitate to contact me or if you need any additional mfomnatlon or have
any questlons -
Very truly yours,
Enclosures

Exhibit A — Floor plans
Exhibit B — Photographs, Exterior and Interior -
Exhibit C — Lease and First Amendment to Lease
Mailing labels, map and list of owners for 300-foot radius
~ Check for $588.00 for the Planning Department determination fee

cc:  F.W. Spencer & Son, Inc. (w/o encls.)
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FIRST AMENDMENT TO TRIPLE NET LEASE -

This First Amendment to Triple Net Lease (“Amendment ") is made and entered
into as of the ____dayof June, 2004, between F.W. Spencer & Son, Inc., a California
corporation with an address of 99 South Hill Drive, Brisbane, California 94005
(“Landlord’”), and RCN Telecom Services, Inc., a Pennsylvania corporation, successor by
merger to RCN Telecom Services of Californie, Inc., having an address at 105 Carnegie
Center, Princeton, New Jersey 08540 (“Tenant™). .

A. Landlord and Tenant have entered into a triple net lease dated as of May
30, 2000 (the “Lease”) pursuant to which Landlord has leased to Tenant and Tenant has
leased from Landlord certam Premises located at 437 Potrero Avenue, San Francisco,
California,

B. Landlord and Tenant have agreed to amend the Lease to.provide_ foran
adjustment of the Fixed Rent payable under the Lease for the remainder of the Term.

C. Terms not otherwise defined herein shall have the same meamng asset
forth in the Lease.

Now, therefore, in consideration of the mutual premises set forth herein and other -
good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Landlord and Tenant agree as follows:

1. Secnon 1.2, Reference Data, “Fixed Rent” is deleted in its entirety from the
Lease and the following is substituted in its place:

“Fixed Rent: At an annual rental rate of Twenty-Nine Dollars
' Ninety-Four Cents ($29.94) per square foot for the

period from July 1, 2004 through July 31, 2004,
Beginning on August 1, 2004 and on each August 1
thereafter through the expiration of the Term, Fixed
Rent shall be adjusted annually by an amount equal
to Three and Onc-Half Percent (3.5%) over the then
prevailing Fixed rent for the Premises. Fixed Rent
shall be payable in advance on the first day of each
month.”

2. Except as otherwise expressly amended by this Amendment, the terms of the
Lease are ratified and affirmed.

In witness whereof, Landlord and Tenant have caused this Amendment to be
executed by their duly authorized officers as of the date first above referenced.

1649



LANDLORD: :
F.W. Spencer & Son, Inc.

Its:

TENANT:
RCN Telecom Scrvices, Ine.

RCN Corporation, the Guarantor under that Guarantee dated May 30, 2000, joins
in this Amendment for the limited purpose of consenting to the Amendment and
reaffirming its obli gau ons under the Guarantee

1650



TRIPLE NET LEASE

ARTICLE

1.1 Partics. This Triple Nct Lease (“Lease™) is exccuted this 30th day of May, 2000,
between F. W. SPENCER & SON, INC.. a California corporation with an address of 99 South
Hill Drive, Brishone. California 94005 (“L-mdlord") and RCN TELECOM SERVICES OF
CALIFORNIA. INC.. a California corporation having an office at 105 ¢ arncgic (. enler,
Princecton, New Jersey 08540 (“Tenant™).

1.2

Reference Bata. Each reference in this Lease 10 any of the following shall have the

meaning set forth below:

Building:

fand:
Prerivises:

Term:

Option:

Commencemoent
Pate:

Lxpiration
Date:

Potrerol s.doe (O3

The building known as 437 Polrcm Avenue. San Francisco, € .1!11 ormia. as
more specifically described on the plan attached hereto as Exhibit *A™,
The Imihling is located on the Land.

The pareel of land on which the Building is lacated, which portion is more
specilically shown on the plan attached hereto s Fxhibit © A",

Approximately 10,000 square feet of pross leasable arca located in the
“Building, as shown on the plan attached hereto as Exhibit “B™,

Ten (10) years,

Tenant shall have the option and right (o renew this-{.case Tor one (1)
additional term of ten (10) years. The renewal term shall commence on the
day following the termination of the initial term. Fixed Rent for the renewal
term shall be-at 3.5% over the then prc\.ulnu_ Fixed Rent for the Premises -
and shall be adjusted apnually on each anniversary of the Remt
Commencement by an amount equal (o 3.5% over the then prevailing Fixed
Rent for the Premises. '

i

The date upon which Landlord and Tenant have exceuted this Lease, 11
Landlord is unable 1o deliver the Premises on or hefore July 10, 2000
("Possession Date™). Landlord or Tenant may cancel this Lease without
penalty by written notice to the ather party, delivered 1o the other pany prior
o delivery of the Premises, I delivery ol the Premises is delayed beyand
the Possession Date. the Rent Commencement Date and the I xpiration Date
shall be adjusted 1o account for such delay.

July 31,2010

230m
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Public Liability

Insurance L.imits:

Security Deposit:

Rent Commencement

Date: August 1, 2000,

Fixed Rent: Thirty-Six Dollars ($36.00) per squarc foot for the first year of the Lease
Term commencing on the Rent Commencement Date. Fixed Rent shall be
adjusted annually on each anniversary of the Rent Commencement by an
amount cqual o 3.5% over the then prevailing Fixed Rent for the
Premises. Fixed Rent shall be payable in advance on the [irst day of each
muonth,

Permitted ; ,

Uses: Telecommunications hub site for cable, intermmet and telephony, internet

routing facility and other telecommunication uses.and n(hcrlcla(ad uscs lnr
Tenant’s telecommunicalions business.

$1.000.000.00 combined single limit

RCN Corporation, a Delaware corporation. shall provide Landlord with a
corporate guaranly in the form of Exhithit “F* attached hereto ot the time ol
execution of the ]ease sceuring Tenant™s performance hereunder.

Premises Delivery Fee: Onor before June 1. 2000, Tenant shall deposit the sum-of Sixty-Five

Thousand Dollars ($65.000.00) (*Premises Delivery Fee™) into an attorney
trust sccount purstant to eserow instructions in the form attached hereto as
“Exhibit “G.”™ The Premises Delivery Fee is Tor the reimbursement of
Landlord™s costs and expenses associated with Tacilitating the delivery of
the Premises to Tenant on or before July 10, 2000, T'he Premises Delivery
Fee and any acerved interest shall be releised fram the attorney trst
accaunt and paid to Landlord al the time the existing tenant vicates the
Premises. which is anticipated by the pariies to be on or before the
Possession Date: [T Landlord fails to deliver the Premises 1o Tenant on the
Possession Date deseribed above and Tenant clects to cancel the Lease as
st forth herein, the Premises Delivery Fee shall be paid to lcndnt within
two (2) days alter n.cupl of the cancellation notice.

1.3 I \h:hus. ‘Ihe exhibits listed below in this Scction are incorporated in llns l.cd‘;c
- by reference and are to be construed as a part ol this Leasc:

lixhibit A - Lepal I)cscripli(m and Plan Showing Building and Land
Exhibit B Plan Showing Premises

Lixhibit ¢ - Co-Location Agreement

Exhibit D ‘Tenant Improvements Agreement”

Exlibit I - Form of Estoppel Certificate

Ixhibit I Form of Guaranty

Exhibit G - Premises Delivery Fee Escrow Instructions

Potreral.s.doc (D325/00)

2

1652



ARTICLEIl

2.1 - Premises. Landlord hereby leases to Tenant and Tenant hereby leases from
Landlord, subject to and with the benefit of the terms, covenants, conditions and provisions of
this Lease, the Premises, as is. Landlord represents and warrants that it owns, manages, controls

and/or operates the Building and the Premises and has the individual or corporate authority to
enter into this [.case,

22 Term. Tenant shall hold the Premises for a term beginning with the Rent
Commencement Date. and continuing for the Term, unless sooner terminated as hereinalter
provided. Upon exeeution of this Lease, Tenant may take occupaney of the Premises prior 1o the
scheduled Possession Date, in which event all of the terms and conditions of this Lease fwith the
exception ol the rent provisions) shall be applicable from and alter such carlier date, Such early
occupancy by lumnl shall not afleet the Term of this Lease.

23 ()plmn to Extend. Tenant shall have the right, by notice given to Landlord at least
six (0) months prior to the expirstion of the Term or any prior extension teem, o extend this
Lease for one additional term of ten (10) yvears cach, upon the suine lerms and conditions
provided in the | ease (COption™) The Fixed Rent during eoch such extension term shiall be
determined in accordance with Section 1.2 above, The Option shidl be void it Fenant has
breached any nterial term o the Lease, after reeeipt of writien notice amd an opportunity (o cure
such breach. pnnr te Fenant’s submission ol Iumul S wnllm notice ol its infenl to exercise the
()plmn

24 Offsite Customers. Landlord acknowledges thit Yenant's Permitied 1ise rctjllircs
the installation in the Premises of certain commumications equipment by certiin licensees and
Luxlnmu«'. n(' 'l'cn.ml lh.nl du not ac cnp\' -<p.1cc in lhc Buildinv {cnllacli\'vl\' *( )l‘l‘silc
pmml lt.n.ml o lll.lll.l:.'.\ or upc m stich ( )H:ﬂk Customers’ cquipnent, .1II in mmph.lmc with
all applicable laws, covenants or restrictions of record. regalations and ordinanees in elleet on
the Commencement Date (A pplicable Requirements™). Nomithstanding anvthing to the
conteary contined inthis 1 ease, Landbord has approved Tenant®™ nee of the Co-f oeation
Agreenient attached 1o this | ease as Exhibit “C™ ("Co-Location Agreement™), without material
moditication. lor the mited purpose of permitting such armangements as deseribed above, A
fully executed vopy ofsuch Co-l ocation Agreement shall be deliverad 1o 1 andlord prior (o the
instaltation o an OHEde Crsdotness equipment,. TemntCs gelit oo beah e cqmprent of
OHTsite Crdsmaer < et tosite the Ofsite Customer's copupnaent soithun, aound, oeraind
under the Premises. subject 10 \c\.nuu Lan of the Co-Location Agreciment.

.f\R'I'l('l.I". it

KN Reul, Fenant covenants o pay to Landlord. at the addiee o Ladlord set forth
above, oral such other place or to such other person or entity as 1 andlosd inay by notice in
writingt to ) emant from ime o me dircen. during the Term hercolmd s long theentter as
Tenant or anyone clamming under Tenant oceupies the Premises, the following renl:

Potrerol sadoc (05 25 00)
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3Lt Fixed Rent. The Fised Rent set forth in Section 1.2, in cyual monthly
instaliments in advance on the first day of cach month of the Term. and pro rata for any fraction
of"a manth at the beginning or end of the Term, any fraction payable with respeet 1o a portion nl'
a month at the beginning of the Term is ta be paid on the Commencement Date.

L2 Additional Rent. Tenant shall pay to Landlord. as Additional Rent. the
following (collectively, "Operating Fxpenses"):

(n} 160% of reul estate taxes and assessments by governmental. 'mlhunllc
payable with respeet to the rentable square footage of the Premises: and

(h) H0% of all operating costs incurred by Landlord in the operation of the
Buthling. ' ‘

Fenant shall pay the atoresail Additional Rent momonthly astalfmenis, luised on

Lamndtord's ressonable estimate of such amounts Tor the current ealendar vear. Nog fater than 30
~days atfter the end of the calendar vear, Tandlord shall deliver to Tenant o siatement deraiting the
Cactual Operaning 1 spenses for the precading calendar vear opetios satdoeapies of setual invoices
ang} bills respecting said Operating Fapenses, to the extent such hills are reguested by Penant. In
the event Pandlond's estimate of Operating Expenses exceesds the actial Opegting Espenses for
the preceding year, Tenant <l reeeive seredit ngainst Addilional Rent meat due tor, i the Term
s espired, soctund of ~wehreverpay et in the event the avtrzd Operating Faperaen eveeed
Fandlord's cranmates Ferant shall pay the difference to Landlond together with the nestmonthiy
instment o Fixed Rent, '

IFthe reat eatate txes for any tax vear shall be reduedd. whether s o result of reduetion in
the tax rate or an appeal by Landlord of the real estate tax assessanent Pandlord shall ereditto -
Tenant, Tenant™ proportionate share ol such reducion minus the costs ol such appeat to Eandlord,
apainst Temnt ™ Pro Rt Share ol read estate tases. 1Pany reduction <hall oceur after the expirtion
ol the Fewse Ternehat hall apply toopenods pring to such expirnon, Tehants proportiomite share
of stich reduction shall be promprly sefunded o Temmt,

SIS Iate P‘I\H)th\ ol Redt, Hany installment of rent i 18 ]’ mmc thum ten
] ‘...mu the dane the satme ik shies 1eshadl bear ingerest of she voe ol e percent (1) por
amEd G e due date. hut oo cvent miore (han the masimon vie of futerest allowed by
Fasv, which shall be Additional Rent. In addition 1o such interest. Tor gach istallinent of rent
paridh maore i fen 10y day < after e dite dafel Fenant shall pay 16 Vandthond ananoant equal to
By e 3% gty of sl nedallmend g defer Vandlord s conts of colleetion smd administrative
expensesselting wosueh late peivment. 117 Tenimt shall il w pay three ar more installmeits of
rentan a el basds witlin auv consecutive tvelve (12 month period. then, in Hen ol the duoe
dante Toar pasroent of Tised Reng set torth in Seetion 300 shere, Fenant »hall pas Fised Rent on

. . ———— ——— W .
ot before e 15700y ot ihe monih prvveding the monih o ~.-1mh T T ] Rend applios, T

pRATICNIS B lel-‘nm tion ten (1) dhin s atlier such pavment e - h il e sbsject o all of the
pl.‘lhl]llL'\ for fate payment set farth in 11\1\ Section 3.1.3.

————

" Patrerob.sdoe 108 2910
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'

3.14  TenantsInsurance. Tenant shall at its sole cost and expense obtain and
maintain throughout the Term with reputable insurance companics qualified 1o do business in
California, the following insurance, designating Landlord as a named insured:

(@) Commercial General Liability insurance indemnifying Landlord
and Tenant against all claims and demands for any injury to person or property which may be
chaimed to hiive occurred in the Premises, in amounts which, at the hq__mnmg of the Term, shall
be not less than the amounts st forth in Section 1.2, and, from time to time during the Term,
may be for such higher amounts as Landlord may reguire. taking into account the region in
which the Premises are Jocaled and similur pmpcrlics uscd [or similar puqms'cs:

)] So-e l“Ld "all-risk"” property insurance in (h amount of the full
erlaccmuu cost ol all Tenant's prnpcn\ and fixtures and Londlord™s property and lixtures;

(c) Workmen's compensation and any other insurance required by
law or the nature of Tenant's business;

() Insurance against such other hazards as may from time to time
be required by Landlord. or any bank. insurance company of other lending institution hnldin;, a
first mortgage on the Premises. provided that such insurance is customanily cried in the region
in which the Premises are located, on praperty similar to the Premises and used for similar
PUrposes.

{¢) [I'Tenant's usc ar occupancey aof the Premises causes any
inc ke in insurance prcmmm\ for the Ruilding or Premises. Temmt will pay sucladditional
cast. .

Tenant shall furnish Landlord with certificates evidencing all such insuranee prior to the
beginning of the Term and of cach renewal policy at least twenty (20) days prior to the expiration
of the policy being renewed. Tenant's use and occupancey of the Premises shall conform to and
‘comply with all requirements of Landlord's insurers, as such requirements may be amended or
modified from time to_time. :

3.1.5 - Utilities, Tenant shall pay dircetly to the proper authorities charged with
the colleetion thereol all charges for the consumption of water use, sewer, clectricity. pas,
telephone and other services separately metered or hilled to Tenant for the Premises. all such
charpes (o be paid as the same from time 1o ime beeome due. Temant shall make its own
arrangements forsach atilities, and Pandlord shall be under ms ohligation to furnish any utilities
to the Premises amd shiall not be liable for any interruption or ilure in the supply of any such’
ulilitics W the Premises, Landlord shall cuaperate w ith Tenant in making any necessary utility

- connections avankible to Temnt,

Lo Penpits and Approvals, Tenant shall at txcale cond i evpense obtain and
maintain thronghout the Term all of the antharizations, permits, approvals and licenses reqquired
for the construction of the improvements to the Premises sl the conduet of Lenant’s business

Patreral sdoc (O8N 2S:00)
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operations thercin.

3.2 Audit Rights. In the cvent any dispute arises between Landlord and Tenant as to
Operating Expenses. Tenant shall have thé right, upon reasonable notice and at Landlord's
offices, 1o inspeet and photocopy. if desired, Landlord’s records concerning lhc'Opcmling
Expenscs of the Building, [T, afler such inspection. Tenant continues to dispute Operating
LExpenses. “Tenant shall be entitled Lo retain an independent accountant or accountancy firm that
has a specialty in audiling operating expenses to conduct an audit: provided that in‘ne event shall
Tenant conduct an audit more than one time in any twelve (12) month period. [ any specific
issue with respect 1o Operating Expenses is raised by Tenmnt and the same issue has been raised
by any other Fenant and a change with respect (o such issue has been granted to such other
Tenant or i Tenant's andit reveals that Landlord has overeharged Tenant. alter Landlord has been
afTorded an opportunily o expliin any contrary position on the matter o Fenant’s accounting
[irm (with any disputes heing resolved in good faith by the parties), then "Fepant shall reccive

“eredit againat the next month's Rent in the amount of such overcharge. 11 the audit reveals thal
Tenant was undercharged. then, within thirty (30) days afier the results of such audit are made
available to Tenant. Tenant shall reimburse Landlord or the amount of such undercharge.
Tenant shatl pay the cost ol iy awdits requested by Tenant, unlessimy andit reveals that
Landlord's determination of the Operaling Expenses was in vrior by mene tham five pereent (3%).
in which casa Dinullord shall pay the cost of such audite. Landond <hall e regquired 16 niaintain
records ol the Opersting Fxpenses or the two-vear period following einh Opesiting Fxpense
statement. b seept in the cvent of Trand by Landlord. Gilure on the parg ol Tenant o object 1o the
Operating by peiree statenient within one (1) year alter its receipt thereot shall be canclusively
deemed Tenant's approval of such Operating Expense statement.

ARTICLEE TV
Fenant further covenants and agrees:

4.1 Repair and Maintenanee, To keep the Premises in good order and repatr, and inat
least as good order and repair as they are in on the Commencement Date, reasonable use and
wear and damage by Tire or casualty insured against enly excepted: and (o keep all glass, lixtures
and cquipment now or herealier on the Premises, including. without limitation, all heating.,
plumbing. clectrical, air-conditioning, and mechanical lixtures and equipment serving the
Premises. in good.order and eepair, and in at least as good order and repatr as they are in on the
Commencement Date: damingee by fire or casualty only excepied: and 1o make all repairs and
replacements and 1o do all other work necessary [or the foregoing purposes, s further agrecd
that the exception of reasonable use and wear shall not apply soas [o permil Fenant (o keep the
Premises in any thing less than suitable, efficient and usable condition, considering the mature of
the Premises and the use reasonably minde thereof, or in less than good order, repair, and

_condition. ' ‘

4.2 Damage to the Premises. To pay the cost of all repairs to the Building including,
without limitation. the rooll exterior walls and all structural components, il any damage thereto is
caused by Temant's improper use thereoll '

Potrerols.doe (03225400
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4.3 Indemnity. To indemnify and save Landlord hormless from all claims, actions,
damages, liability, cost or expense whatsocver arising or resulting from (i) any injury or damage
to any person or property on the Premiscs or sidewalks or ways adjacent thereto, or otherwise

_arising directly or resulting directly from the use and maintenanee and occupancy of the
Premises, ar any part thereol, by “Tenant. (ii) any violation of this Lease by “Tenant: or (iii) any
act, omission or misconduct ol Tenant, its agents. contractors, employees, licensees. subtenants
or invitees,

4.4 Personal Property at Tenant's Risk. To the extent permitied by law, all
merchandise. furniture, fixtures. cffects and property of cvery kind. nature and deseription
belonging to Tenantor lo any persons claiming through or under Fenant. which may be on the
Premises at any time, shall be at the sole risk and hazard of Tenant, and if the whole or any part
thereol shall be destroved or damaged by fire, water or olherwise, by thef or from any other
* eause, no part of said loss or damage is 1o be charged to or be bone by Landlord, excepl,
however. in the event said loss or damage is attributable 1o andlord’s pross negligence or witlful
misconduct. '

4.5 Assicnment and Subletting. Not to assign or sublet this [Lease. exeept 1o an :
“Affiliate™ (as hereinalter defined), without first obtaining on cach accasion the written consent
of Landlord, which shall not be unrcasonably withheld. No assipnment or subletting shall in any
way impair the continuing primary Hability of Tenant hereunder. and no consent to any assigning
or subletting in a particular instance shall be deemed (o be o waiver of the obligation o obtain the
Landlord’s approval in the.case ol any other assignment or subletting, Notwithstanding the
foregoing. Tenant may assign this Lease or sublet all or any past of the Premises 1o an Afiliate
without Lindlords prior consent, bt Tenont shall give Landlord prompt writien notice of such
assignmient or subletting. T or purposes of this Lease. an " Afliliale™ of Tenant shall be a person
(i) controlled by, controlling or under conunon contrel with Lenant, (i3 with sl or into whom
Temmt is mereed (regardless of whether Fenant is the sun iving peraaalier sach merper), or
(i) acquiring 2l or sabstantially all of Tenant’s assets and hacdnesesopetations for which the
facilities located inthe Premises are used by “Fenanl. An equipnient collocation agreement with
one oF more carriers will not be considered an assignment or subletting by Fenant.

4.0 {ompliznee with Law. Al Tenant's sole cost and expense. to conform to and
comply with all zoning, building, envirenmental, lire. health and other codes, regulations,
ordinances or laws:

17 Landlord’s Right 1o Enter. To permit Landlord and Landlonds representatives (o
enter into and examine the Premises and show them Lo prospective purchasers. fenants and
martgagees al any reasonable me upon prior notice. subject. however. 1o Tenant's right to
reguire that sy such person catering the Premises be accompanicd by a representative of Tenant
as o condition of penmilting entry into any secured area, exeept in the evenl ol an emerpeney.

4.8 IFxpiration. At-the expiration of the Term or upon carfier termination of this
Leases ' '
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(i) to remove such of Tcnzmt s goods and effects as arc not pcrmzmcnlly affixed to lhe
Premises;

(ii) 1o repair any damage caused by such rcmoval and

(iii)  pcaccably to yield up the Premises and all pn.vmusly approved alterations and

additions thereto in the same order and repair as they were in at the beginning of the

Term of this Lease or were put in during the Term hereol| reasonable use and wear and

damagce hy fire or casualty insurcd against only excepled.

_ Tenant shall indemnify and hold Landlord harmlcss against any loss, cost or damage resulting
from the failure and detay of Tenanl or anyone claiming by or lhrnu;__h it to surrender the
Premises as provided in this Scclum -

49  Usc. Touse lhc Premises only for the Permitted Uses, and not to cause. permit or
sulfer the emission of ohjectionable odors, fumes. noise or vibration from the Premisces. 1. zmdlnrd
makes no representation or warranly that the use of the Premises for the Permitted Uses is
allowed by local zoning or other bylaws, and any permits for such use shall be the exclusive
responsibility of Tenant.

4.10  Additions or Alicrations, Not to make or permit any installations, alerations or
additions in. v or un the Premises over Twenty-Five Thousand Dollars ($25.000.00) without the
prior written consentof Landlord in cach instance.  Landlord expressly consents to Tenant's
initial alterations and improvements o the Premises requised for the Permitted Use, at Tepant's
solc expense. including. without limitation, build out of the Premises and installation of Tenant™s
fixtures i cquipment required for the fesmitted Use, increasings e cleoine sevice o the
Building to 2000 amps, installation of ai FM200/Preaction [ires suppression systenr in the '
Premises, inctallation by Tenant of an coergeney generator s Toel source for the support of
Tenant's Prentises ondy, and placement of r:.dunddm fiber uptic conneclions Irnm the l'r\ mises o
lhc public right al way.

401 Sipn, Not to place or paint on the Premises or anywheris in the Building any
placard or sign which is visible from the exterior ol the Premises..

412 Loading snd Nuisanee. Not to injure. overload. deface. o permit to be injured,
overloaded or deliced. the Premises or the Building. and not o permit, allow or sulTer any wiste
or any unkawful, improper or dffensive use of. or the accumulution of wrash or debris on the
Premises, or any occopaney thereof that shatl he injunous to an} person or property, or invalidate
or increrse the premitms forsmy insurance on the Building.

413 Tenant's Work, To procure at Tenant's sole expense all necessary permits and -
licenses before undertaking any work on the Premises expressly permitled by Landlord
herennder: to du all such work in g good and workmanlike manner, emploving materials of good
quality and soas o conform with all applicable zoning. building, environmental, fire, health and
other codes, regulations, ordinances and kiws: to pay promptly when due the entive cost ol any
waork on the Premizes undertaken Iy Tenant, so that the Premises shall at all times be free of
liens of abor and materials: to employ for such work one or more responsible contractors: to
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save Landlord harmless and indemnified from all injury, loss. cloims or damage to any person or
properly occasioned by or growing out of such work: and to provide copies of as built plans of
such waork to Landlord upon completion. I{'any construction of tenant impravements is
necessary [or the continued occupancy of the Premises, such construction shall be accomplished
and the cost of such construetion shall be bome by Tenant in accordanee with a separate
"Leaschold Imprevements Agreement” (herein so called) berween Dandlord sind Tenant, sat

Rorth ces Bxlvibi =17 and made o pant hereol, Landlord shatl have the riphf 1o posl notices of
non-responsibifity inor on the Premises as provided by k., Notwithedanding the Toregoing,
landlord shall be respansible for any stroctyral fatent defeets inibe Premises, st Landlond's

Cexpense. Dandlordoat L andlord™s expense, shalt maintain or couse o be pintained. repaired snd
replaced in good arders comdition and repair, strachare, exterior walls and ossd-hearing thunnwl
the Bwnlding. -

L1 Condition of the Premises. Landlord is not obligated to and shall not make any
improvements 1o the Premises. Notwithstanding the foregoing. Landhord agrees o replace the
root and to construet md perton all necessary seismic work and eepairs to the Building o
render the Butlding amd the Premises strocturally ssund in beeordanee with applicable building
anel Siledy codis i Landord's sole cont and enprense on or before August 31, 20000 T addition,
Landlord represents and wirerints that the roof is in goeod order amd repair zond the rool strietire is
sotnd, Alter completion of T andbord s swork: Fenat wadersiandscnnd seknowledpes that the
Premises ine loee Puathout any fiether improvements or alfestions thereto ooakd fn 7s-is”
condition. 1 eptan et forth abos e, Lot has inspeeted te Premees and Jas found the
Premises” curient state of repair, condition and maintenance o be aceeptable 1o Tenant withow
further improvenments by Landlord aned subject to the camplefion of Tenant™s Work, to be
suflicient for Fonaat’s use and occupanes, '

305 Personal Property Fxes, Iumnl shall p.l\ prior to delingueney .sll iaxes assessed
against and fevied npon Temmt owared altemtions and utility msadbations, teade Hixiures,
furaishines, coaipicnt and alt pesomad propery to be assessed aod billed separatels from fhe
real property o basdlond, Tang, such of Fenant's property sdinil be seceed wathy Fandlord™
real property . Fenant shalk pay Dansdlord the axes attributiible to fenant™s property within 10
ditvs after receipt ol iowriten sttement setling forth the tives applivabbe o Fenants properiy.,

Lo lazndous Substances. Tenant shall not manutac e o, e handle or
dispose of ans subedanee which s desipited as 2 hizardous o ieae wuh:;(nurr vwade under
applivable tederal o -tate T i the Premises, except in aveordanee with the seatues, rudes and
regtlations oy e themanutactiee, stosage, use, handling o dipodinon of -oeh salvdinee,
Temant shall e sepansible o iy and all costs, Tosses, dimagen, fioe, ponalties aond other
expenses relating terthe manulaeure, storage. use, handling or disposition ol any sueh hazardous

Cor tosie substanee al the Premizes by Tenmtar any cmplovee, ieent or confractor of Temnt.

ARTICLE Y

3 Casualiy or Taking;, lqmm wion. M the event that the Premises. or any part

thereodt shall b tahen by any puhlic authoerity or for any public ase. or shatb be destraved or
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damaged by fire or casualty, or by the action of any public authority, and Landlord. clects not to
resfore the Building or the Premises and so notifies Tenant, then cither Landlord or Tenant may
cleet to terminate this Lease. Such clection shall be made by the clecting party giving wrilien

notice of its clection to the other party within nincly (90) days alter the right of cleetion accrues,

52 Restomtion. If this Lcase is not icrminated pursuant to Scetion 5.1 above, this
Lease shall continue in foree and a just proportion of the rent reserved, according fo the nature
and extent of the damages sustained by the Premises shall be abated until the Premises, or what
may remain thereols shall be put by Landlord in proper condition Jor use to the extent permitted
hy the net proceeds of insurmnee recovered or damages awarded for such tiking, destruction or
damage. wixl subject to zoning and building laws and ordinances then in existence, "Net
proceeds of insurance récovered or damages awarded™ refers 1o the pross amount of such
insurance or damages less the reasonable expenses of Landlord in connection with the collection
of the same. including without fimitation, fees and expenses for legal and appraisal services,

N Avard. trrespective of the form in which recovery may be had by Jaw, all rights
to damages or compensation for the Premises shall belong to Landlord in all cases. Tenant
herehy prants 1o Landlard alf of Tenant's rights to such damages and covenants to deliver such
further assignments or endorsements as Landlord may from time o tinwe request. Not
withstanding the foregoing. Tepant may scek a separate award from the condemning authority
for Tenant's relocation damages. '

ARTICLE VI

0.1 livents of Delanlt Remedies. [£(a) Tehant shall default in the performance of any  *
ol its monctary obligations under this Lease, and if such default shall continue For ten (10 days
alter written notice lrom Landlord to Tenant or (b i€ within fileen {13) dayvs alter written notice
(rom [andlord to Tenant specilving any other defaull or defhults, Tenant has not commenced
diigently to correet such defanlt or bas ot thereafter dilipenth purased sneh correction (o
completivn, o tor il oy aeedpnment <hall he made by Tewmt tn the henchit ab creditor orifa
petition is (iled by or against Tenant under any provision of the Bankrupley Code and, in the case
of an inveluntary petition, such petition is nol dismissed within ninety (207 din s.or () il the
‘Tenant's leaschald interest shill be taken on exeeution or by ather process of T, attached or
stibjected to any other involuntary encumbrance. then and iy of sueh cases T andlord and its
agents and setvants may Law ol immediately or at any time thereatien and withant further
notice or demand, sud withour prejudice 1o any other remedies available o Fandlosd for
arrcarpes of rent or othersise, either (1) enter into and upon the Premises or any part thereoll in
the name of the whole, smd repossess the same as of Landlord's [omer entate or (i) niail a notice
of termination addressed to Tenant at the Premises, and upon such entry or mailing this |ease
shall terminate. In the event that this Lease is terminated under any of the furegoing provisions,
or atherwise for breach of Tenant's ohligations hereunder, Tenant covenants fo pay forthwith fo
Ladlord as compensation the ttal rent reserved for the residue of the Term, In cadeulating the
rent reserved there shall be ineluded the value of all ether consideration agreed to be paid or
performed by Tenant for such residue of the Term.

Tenant urther covenamts as an additonal and cumulative ohligation altermy such
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termination or entry to pay punctually to Landlord all the sums and perform all the obligations
which Tenant covenants in this Leasc to pay and to perform in the same manner and {o the same
extent and at the same times as if this Lease had not been terminated. In caleulating the amounts
to be paid by Tenant under the foregoing covenant., Tenant shall be credited with any amount
actually paid to Landlord as compensation as hereinbefore provided and also with any additional
rent actually abtained by Landlord by reletting the Premises) afier deducting the expenses of
collecting ihe saune.

Nothing herein contained shall, however, limit or prejudice the right of Landlord to prove
for and obtain in proceedings for bankrupley or insolvency or reorganization or arrangement with
creditors as Byuidated damages by reason of such determination an amount equal to the
maximum ablowed by any statute or rule of law in effect o the time when, and poverning the
proceedings in which, such damuges are 1o be proved, whether or nol --mh amount be grealer
than, equal (o, vr lca\ thim lhc amounls referred fo above.

6.2 Landlord's Rig_hl o Cure, [7Fenant remains in defaulCat the expiration of the time
periods specified in Section 6.1Ha) or 6.1(b). Landlord shall have the right to perform such
obligation. \1 sums su paid by Landlord and all necessary incidental costs and expenses in
connection with the performance ol any such act by Landlord shall be deemed 1o be Additional
Rent under this I case and shall be. payable to Landlord immediately on demand. Landlord may
exercise the foregoing rights without wiiving or releasing Tenant from any of its obligations
under this Lease. : '

ARTICLE VI

ivers of Delanlt, Any consent or permission by -Landtord Lo any acl or
amission which otherwise woukl be o breach of any covenant or condition berein, or any wiiver
by Landlord ol the breach of any covenant or condition herein. shall not in any way be construed
to operate su as l impair the continuing obligation of any covenant or condition herein.

1.2 NoAccord and Satisfaction. No aceeptance by Landlurd of i fesser su than the
Fixed Rent. Additional Rent and any other charge then due shall be deemed to be other than on
du.ounl of the carliest installment of rent then due. and Landlord may aceept such payment
without prejudice to Landlond's dght (o recover the balanee of such inst lllmun Or PULSHE Ny
other remedy anailable o Fandlord,

7.3 Subordination; Non-Disturbance. This Lease shall be subordinate o any mortgage
now or herealier placed upon the Premises by Landlord, and o each advanee made or 1o be made
under any stech mortgage, Tenant agrees to exeeute and deliver any appropriale instruments

_ neeessary 1o confinn such subordination, Tenants agreément (o subordinate to any future
mortgage. is conditioned upon Tenant receiving from the holder o the licn ol such mortgige
assurances 1 non-disturhance aprecment”™) that Tenant’s possession siwd this Lease, including
any option: B estend the term therent, shall not be disturbed sodong e Tenant i aot in hreach
hereol amd attoans to the recond halder of the Premises. Landlord agrees Tonuse its hest eltorts 1o
ablain from any existing a non-disturbance agreement from soch mortgagee in favor of "Tenant,
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74  Successors and Assigns. This Lease shall be binding upon Landlord and Tenant
and their réspective successors and permitted assigns. Tenant agrees that the Landlord named .
herein and any subscquent Landlord shall be liable hereunder only for obligations accruing while
owner of the Premises. No holder of a mortgage of the Landlord's interest shall be deemed to be
the owner of the Premises until such holder shall have acquired indefeasible title to the Premises.

7.5 Quict Enjoviment; Landlord agrees that upon Tenant's paying the rent and
-performing and obscerving the agreements and conditions herein on its pan to be performed and
observed. “Fenant shall and may peaceably and quictly have, hold and enjoy the Premises during
~the Term hereol without any manner ol hindrance or molesttion from Landlord or anyone
chiming umlu l amdlord, subject, hmwur to the terms of this Lease.

7.6 Natices. Al notices for | .mdlord shall be addressed 1o Landlord ot the address of
Landlord set torth above, or to such other place as may be designated by writfen notice 1o
Tenant: i all notices for Tenant shall be addressed (o Tesant at the Premises, with i copy in
cach instance addressed 1o RCN Corporation, 105 Camcegic Cenler. Princeton, New Jersey
08540, Attn: General Counsel, or 1o snch other place as muy e desipnated by writien notice to
Landlord. Any natice shall be deemed duly given when mailed to such address postage prepaid
registered or certilied mail, return receipt requested, or when deliverad to such address by hand
or by natinnal overnight courier service

1.7 Broker. Fandlord and Tenant represent and warrant cach to the other that it has
~had no dealings, negotiations, or consultation with, nor employed any broker or other
intermediary with respect (o this Lease and cach shall hold harmluss the other from any claim for
brokerige or other commission arising (rom any breach of or misrepresentation contained in the
(bregoing winmty.,

7.14 llnldmu_g_)l_gr. In the c\cnl Fcndm or anyone climing lhrnn"h Tenint shall retain
possession ol the Premizes or any portion thereol alter the termination or expiration of (his Lease.
such holding over <hall be as o tenamtat sulferance at an ocenpamey and use charge equal o 150
pereent (1530%a of the Fixed Rentand any Additonal Rent due hereunder for the List month of the
Term. and otherwise subject fo all of the covenants and comditions of this Lease, The period of
holding over shall not exceed two (2} months,

1.9 Envirommental Matters. Landlord represents and warrants that to is best
knowledge, there are no “hazardous wastes™ or “hazardous substanees™ on or inder the Land or’
the Building or within the Premises. Landlord shall be responsible for aml shall indennify
Tenant againstany foe cost or diminge resulting from the presence ol any such azardous
wastes or substances on or uuder the Land or Building or within the Premises onor betore the
date of excention of this | ease, or resulting: from any act or omission of | amdlond, ils cmployees.
agenis or contraetors, after the date of such execution, Tenant shall indemaity and hald Pandlord
harmless againstany loss, cont or damage resulting from presenee o any svelhazandous wasles
or substances on or under e Land or Building or within the Prensises alter the date of excention
ol this Lease resulling from any act or omission of Tenant, its employees, agents or confrctors.

7.10 Applicable Law. This Lease and the rights and obligations of the parties herelo,
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shall be construed and enforced in accordance with the laws of the State of California. The
partics agrec that the proper and exclusive venue for any legal disputes arising out of this Lcase
shall be the federal or state courts sitting in or having jurisdiclion over San Francisco County,
California. In theevent of any legal dispute pertaining to this Lease, the prevailing party shall be
entitled fo recover ils costs and reasonable attorncys® fees incurred in connéction therewith.

7.1 Yartial Invalidity. 1fany term of this Lease, or the appli¢ation thereof to any
person or circumstances, shall to any extent be invalid or unenforeeable, the remainder of this
[.case. or the application of such term (o persons or circumstinees other than those as o which it
is invalid or unentorceable, shall not be afTected thereby., and cacl term of this T ease shall he
alid and entorecable o the Tullest extent permitted by law.

- 702 Al Agreements Contained. This Lease contting all the agreements ol the partics
with respeet o the subject matter thereot and supersedes all prior denlings between them with
respeet 1o such subjeet matier. :

713 Waixerof Subrogation.  All insurance which is carried by vither party with respect
to the Premises or o furniture, Tumishings, fixtures or equipment therein or aliertions or
improvements thereto, whether or not required. if either party so reguests and it can be so

written. and if'it does not result in additional premium. or il the requesting party agrees to pay
any additional premium. shall include provisions which cither designate the requesting party as
one of the insured or deny o 1he insurer acquisition by subrogation of rights of recovery against
the reguesting party (o the extent such rights have been waived by the insured parly prior to
oceurrence ol loss or injury. The requesting party shall be entitled to have duplicates or
certificates ol any policies containing such provisions, Fach party hereby waives all rights of
~revovery against the other for loss or injury against which the waiving party is protected by
insuranee conlitining said provisions, reserving, however, any rights with respeet to any excess of
Joss of injury over the imomnt recovered by such insurance.

7.0 Kevs, Tenant agrees to natily Landlord i Tenant replaces or clanges the lock on
any exterior door e the Premises mid to provide Landlond with copies of heys to iy such tock
prior Lo or upon its installation, :

7.15 Lstoppel Certificate. From time to lime, upon prior writien request by Landlord,
Tenant shall exceute, acknowledge and deliver to Landlord a statement in writing certifying that
this Lease is unmodified and in full foree and cffect and that Tenant has no defenses, offscts or
counterclaims against its obligations 1o pay the Reat and any other charges and to perform its
other covenants under this Lease, exeeptas otherwise disclosed in such writing.

7.16  Sale by Landlorl. 11 Landlord sclls or conveys the Premises and/or the Building.
the same shall operate to release Landlord Tfrom any Muture liahility upon any of the covenants or
conditions. express or implicd, herein contained in favor of Tenant, and in such event, Tenant
agrees (o look solely 1o the responsibility of the successor in interest of Landlord in and to this
Iease, but such reliel shall not extend 1o obligations of Landlord arising prior to such transler or
assignment unless the suceessor landlord specitically undertabes 1o perform sueh obligitions ina
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writing provided to Tenant in form and substance reasonably satisfactory to Tenant.
Notwithstanding the foregoing, if Landlord sells or conveys the Premises and/or Building, this
Lease shall not be terminated nor shall the rights and possession of Tenant hereunder be
disturbed if” Tenant shall not then be in default in the payment of rental or other sums or be
otherwise in default under the terms of this Lease, Upon a sale of the Premises and/or Building
by Landlord. Tenant agrees to attorn to the purchaser or assignee. such attornment to be efTective
and sclf-operative without the execution of any- further instruments by the parties to this Lease,

7.17  Authority. Il"lenant signs as a corporation or partnership. each of the persons
exceuting this Lease on behall of Tenant doces hereby covenant and warrant that Tenant is a duly
authorized and existing entily. that Tenant has and is qualificd to do business in California. that
Tenant has full right and authority to enter into this Leasce. and that each and both of the persons
signing on hehalf of Tenant are authorized ta do so. Upon Landlord’s request, Tenant shall
provide Landlord with evidence reasonably satisfactory to Landlord confirming the furepoing
Cc_)\'cxizlnm and warrrantics.

7.18  Surreider Not Merger. ‘The voluntary or other surrender of this ©ease hy T'enant.
or a mutual cancellation thereofl shafl not work a merger. and shall, at the eption of Landlord.
terminate all or any existing subleases or subtenancies, or miy, at the option of Landlord, operate
as an assignment (o it ol any or all such subleases or subtenancics. '

resulting therelrom are not personal obligations of Landlornd. its officers. agents or employees
and Tenant shall look solely to Landlord's interest in the Premises for s.mslaumu ol any lability |
arising out vl or relating o such obligations.

7.19  Nonrecourse. The obligations of Landlord under this Lease and any lialility

7.20 Audomeys Fees. I any action or proceeding is commenced by either party to
enforee their rights under this Lease or to collect damages as a result of the breach of any of the
provisions of (his case, the prevailing party in such action or proceeding. including any
bankruptey. insolvency or appellate proceedings, shall be entitled to recover all reasonable costs
and expenses, incliding. without limitation, reasonable atlorneys’ fees amd cowrt costs, in
addition to any other reliel aws |rdcd by the court.
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7.21  Captions. Captions are for convenience only and do nol constitute a parf of this

EXECUTED as a scaled instrument as of the day and year first above writfen.

‘PolreroLs.doc (05/25/00)

Landlord:

F. W. Spencer & Son, Inc.. a California

- corporation
By: % :
Name W. SPENcEEL.

15

Title: _ PRESIDENT

Tenant:

RCN Telecg VICGE alifornia, Inc.

By: _
Namc: 'T'....,-/';i/q I Stddines
— 4 R P N
Fitle: _£ee Vi (resid /- CFe
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Date Filed: BOARD OF APPEALS

City & County of San Francisco | : | JUL 252013

'BOARD OF APPEALS o - pepeaen T J
JURISDICTION REQUEST |

Date of request July 25, 2013.

Mica Ringel, (requestor(s)} hereby seeks a new appeal period for the following departmental action: .
_' ISSUANCE of  LETTER OF LEGIMIZATION by Zoning Administrator, issued to: F.W. Spencer & Son
Incorporated ¢/o-David Silverman @ Reuben, Junius & Rose LLP, for property at 435-437 Potrero AvenueJ
that was issued or became eﬁ'ectlve onh June 04, 2013, and for which the appeal penod ended at close of

business on June 19, 2013. .
Your Jurisdiction Request will be considered by the Board of Appeals on Wednesday, August 14, |
2013 at 5:00 p.m. City Hall, Room 416, One Dr. Carlton B. Goodlett Place.
Pursuant to Article V, § 10 of the Board Rules, the RESPONSE to the written requgst for J sdlctlo
ermmatlon hoIr an/or ‘ég%g% later han

must be submitted by the permit, vanance ord

10 days from the date of fi !mg, on or before August 05, 2013, and must not exceed 6 pages in length

Juble-spaced), with unlimited exhibits. An original and 10 copies shall be submitted to the Board office

with additional copies delivered to the opposing parties the same day. |

You or you'r representative MUST be present.at the hearing. It .is the general practice of the_BQe(d :

that only up to three minutes of testimony from the requestor, the permit holder, and the department(s) will

“be allowed. Your testimony should focus on the reason(s) you dld not file on t1me and why the Board
should allow a late filing in your sztuatlon '

" Based upon the evidence submitted and the testlmony, the Board will make a decision fo either
grant or deny your Jurisdiction Request. Four votes are necessary to grant jurisdiction. if your request is
denied, an-appeal may not be filed and the decision of the department(s) is final. If your request is granted,
a new five (5) day appeal pertod shall be created which ends on the following Monday, and an

appeal may be filed during this time.

Please Prmt

Name: /" \{ea P\MO

Address: ‘{:ﬁfi - %& _4& ﬁ( L ' %—,\(@@

v ..2ne: "Hﬁ qu 75%3 : — - —

Email: . , g | | Signature Wr or Agent
e | g ﬁ | 1677 o .




City and County of San Francisco o . Board of Appeals

July 25, 2013

F.W. Spencer & Son Inc., Subject Prop. Owner

c/o David Silverman, Attorney for Subject Prop. Owner
One Bush Street #00 - -
San Francisco, CA 94104

Re: JURISDICTION REQUEST
, Date Filed:  July 25, 2013
Departmental Action: . Issuance of Letter of Legitimization by ZA
" Subject Property:.  435-437 Potrero Avenue

Dear Sir or Madam:

The Board of Appeals has received the enclosed letter requesting that it take jurisdiction
- beyond the fifteen- (15)-day appeal period for the matter(s) referenced above.. This
JURISDICTION REQUEST has been scheduled. for consideration on ___Auq. 14, 2013 ;
at City Hall, Room 416, at 5:00 pm, One Dr. Carlton B. Goodlett Place. :

Pléase note that the ﬁhng ofad u'ns.dlctton R'equest DOES NQT suspend the above-referenced
departmental action. However, if thé Board grants the Jurisdiction Request on ihe above —
referenced date of consideration {4 out of 5 vofes required), a new five (5) - day appeal period
shall be created which ends on the following Monday, and the subject departmental action

- shall then be suspended upon the filing of a formal appeal, and until the Board of Appeals
décides the matter and releases a notice of dec:ston and order. .

Pursuant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for
jurisdiction must be submitted by the permlt/vanance/determmatlon holder(s) or Depariment -
no later than 10 days from the date of filing, on or before Aug. 05, 2013 , and must
not exceed 6 pages in length, with' unlimited exhibits. An original and 10 coples shall be
submitted to the Board office by 4:30pm, with additional copies delivered to the opposing parties
the same day. It is the general practice of the Board that only.up to three (3) minutes of
testimony for each party will be allowed. If you have any questions, please call (415) 575-6880.

Smcerely,
BOARD STAFF.

cc: ZA Scoft Sanchez, Staff Planner & Requestor(s) w/o enclosures

Mica Ringel, Requestor
485 Potrero Ave, Unit C
San Francisco, CA 94110

' 1678
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: B4083
BAY AREA AIR @UALITY
MANAGEMENTDISTRICT

938 ELLIS STREET

iﬁr;)iﬂl/:‘.\!isglozco "AL!FORNIAQMOQ | | T@ GPER ATE

Plant# 21731  Page: T Expires: ~ MAR 1, 2014
This document does not permit the holder to viclate aﬂy District regulation or O’thl’ law.

Arman Khalili
ICDC LLC

One
San

Sangome St, 15th floor
Francigco, CA 94104

Tocation: 437 Potrero Street’

The operating

San Francisco, CA 94110

DESCRIPTION ' S [Schedule] PAID

Standby Diesel engine, 519 hp, Caterplllar S/N 4ZRD6880 559

Generator R [B,1096 days]
Emissions at: P1 Stack RO

P S T O . L R R R O R e e B e e e L R N R R TSy

1 Permit Source, 0 Exempt Sources

**% See attached Permit Condltlons ***.f'

arameters described above are based on information suoplied by permit holder and may differ from the limits

set forth in the atfached conditions of the Permit to Operate. The limits of .operation in the permit conditions are not to

be exceeded.

R R T

Exceeding these limits is considered a violation of District requlations subject to enforcement action.

I R T T R
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B4(083

BAY AREA AIR QUALITY
MANAGEMENTDISTRICT

832 ELLIS STREET

SAN FRANCISCO, CALIFORNIA 94108 T@ @ P /}&T
{478} 771-8000 ﬁm‘g:ig . E

Plant# 21731 - page: 2 | Expires: = MAR 1, 2014
This dooument does not permit the holder to violate any District regulation or other law.

(=3

*%% PERMIT CONDITIONS #%*%%*

P e R e R e e S

COND# 22820 applles to S# 1

1. The owner/operator shall not exceed 20 hours per year
per engine for reliability-related .testing.
Basis: Title 17, California Code of . Regulatlons, section
$3115, ATCM for Statlonary CI Englnes]

2. The owner/operator shall operate each emergency standby
engine only fox the follow1ng purpoees to mitigate
emergency conditions, for emigsion testing to
demonstrate compliance with & District, State or Federal
emission limit, or for rellablllty—related activities
(maintenance and other testing, but excluding emission
testing) . Operating while mitigating emergency

©  conditions or while emission. testlng to show compllance
with District, State or Federal em1551on limits is not
limited.

[Bagis: Title 17, Callfornla Code of Regulatlons,
section 93115, ATCM for. Statlonary CI Englnes]

3. The owner/operator shall operate each emergency standby
englne only when a non—resettable totalizing meter (with
a minimum display capability of 9,999 hours) that
measures the hours of .operation for the engine is
installed, operated and properly maintained.
[Bagis: Tltle 17, California Code ofRegulatlons, section
93115, ATCM for Statlonary CI Englnes]

4, Records. The owner/operator shall malntaln the follow1ng
monthly records in a District-approved log for at least
36 months from the date of entry (60 months if the
facility has been issued a Title V Major Facility Rev1ew
Permit or a Synthetic Minor Operating Permit). Log
entries shall be retained on-site, either at a central
location or at the engine's location, and made
immediately available to the DlStIlct gstaff upon
request.

a. Hours of operation for reliability-related
activities {(maintenance and testlng)

b. Hours of operation for emission testing to show

'~ compliance with emission limits.

c¢. Hours of operation (emergency) .

d. For each emergency, the nature of the emergency
condition.

e. Fuel usage for eagggngine(s).



B4083
BAY AREA AIR QUALITY -

MANAGEMENT mmemr : =

938 ELLIS STREET . SR o B

SAN FRANCISCO, CALIFORNIA 84109

(415) 771-6000 . o T@ . @ @ EEA‘TE
Plant# 21731 . Page: 3 Expires; ~ MAR 1, 2014

This document does rot permit the holder to violate any District regulation or other law.

*%¥%* PERMIT CONDITIONS #**%

e P e o o s e Sy S e e S g S e et T T S o A A T o A S S Sk e e St e i e o Ay S T ot S Sen i et s e S T et e i e e i S e ot s e

[Basis: Title 17, California Code of Regulations,
gsection 93115 ATCM for Statlonary CI Englnes]

5. At School and Near-School Operatlon .
If the emergency standby engine is .located on school
grounds or within 500 feet of any school grounds, the
following requirements shall apply KRN

The owner/operator shall not operate each stationary
emergency standby diesel-fueled engine for non-emergency
use, including maintenance and testlng,_durlng the

following periods:
a. Whenever there is a school sponsored activity (ifthe

engine is located on school grounds)
b. Between 7:30 a.m. and 3:30 Pp.m. on days when school
ig in session. Pel

“gchool” or "School Grounds" means any public or private -
school used for the purposes of .the education of more
than 12 children in kindergarten or any of grades 1 to

12, inclusive, but does not -include any prlvate school

in which education is primarily conducted in a private
home (8) . "School® oxr "School Grounds" includes any
building or structure, playground athletic field, or
other areas of school property but does not 1nclude
-unimproved school property U -

[Bagis: Title 17, Callfornla Code of Regulatlons,
section 93115, ATCM for Stationary CI Enginesg]

Bt R R R T R O e A d

Tommmmmammmmpememmmme TTTT" END OF CONDITIONS
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e

Bay Area Alr Quality ** SOURCE EMISSIONS ** PLANT #2175
Management District o - - Mar 14, 2013
; - Annual Average lbs/day
S# = Source Description o _ PART ORG 'NOx  S02 Co
1 Generator | o : | . » - .= .08 - .02
TOTALS - . .08 02
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BAY AREA"ATR QUALITY MANAGEMENT DISTRIGT ’ Printed: DEG 23 2011
DETAIL POLLUTANTS - ABATED . : . Ll
MOST RECENT P[0 ‘APPROVED (2010)

" Astound Broadband (P# 194B8)

S# SOURCE NAME
MATERIAL SOURCE CODE - . »
THROUBHPUT . - DATE: POLLUTANT' ., LobE LBS[DAY

...............................................................................

1. Ggnerator
$22A6098

Benzene . . ) 41 1.09E-04
Formaldehyde 124 6.85E-04
Orgarips (part not spec el 990 5.29E-03
. Arsgnic (all) 1030° 9,5%E-08
Beryllium (all) pollutant 1040 5.50E-08
Cadinium . 1070 "2.88E-07
Chromium (hexavalent) -. 1085 4.93E-09
Lead (ailj pollutant 114D  2.02E-07
Manganese- K . 1180 3.17E-07
Nickel pollutant . 1180 . 3.8BE-08

Meroury- (all) pollutant 1180 6.74E-08
Digssl Engine Exhaust Part 1350 &.51E-08 .

PAH's” (non-speciated) 1840 8,03E-07-
Nitrous. Oxidg (N20) ’ ~203% 2.889E-05
Nitrogen Oxides (part not 2680 7.7{E-02-
Sulfur Disxide (502) 8990 &.5B8E-85

Carbon Monuxide {CO) poliu 4990 1.88E-D2
Carbon Binxide, non-biogen 6860 3.67E:00
Methane (CH4) 6970 1,47E-04

print this search?: [LJoval or s{Y]stem primter {6th f1); [N}o, [Elxit:
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Mica I Ringel
485 Potrero Avenue, Unit C
San Francisco, California 94110

415-519-7523
supermica@gmail.com

September 16, 2013 .

Board President David Chiu

and Members of the Board of Supervisors -

1 Dr. Carlton B. Goodlett Place : P >

San Francisco, California 94102 S o Ll o
B : : [

- ) : =3 ”: _(3

Re:  Appeal of Categorical Exemption Determination F\ I P

Internet Services Exchange Voo Em

- 435-437 Potrero Avenue | r—;;

Dear President Chiu and Supervisors:

[am appealing a determination made by the Planning Department and Commission

| (hereinafter collectively “Planning™) that a Conditional Use (CU) Permit to establish an
Internet Services Exchénge (ISE) at 435-437 Potrero Avenue is sdinehow exempt from
the provisions of the California Environmental Quality Act (CEQA) by “stamp” of a

Class 1 categorical exemption.

BACKGROUND

On July 11th 2013, the Planning Commission took action and approved Motion No.

18921 adopting findings relating to the approval of CU Authorization pursuant to

Planning Code § 179.1, 227(r), 303, and 303(h), to allow approximately 10,000 gross

square feet of ISE on the entirety of both floors at 435-437 Potrero Avenue, in an existing

' twol-s’lcory building within an Urban Mixed Use (UMU) zoning district bordering
Residential (RH-2).
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An ISE is a prohibited use within a ‘UMU zoning district, and the Commission’s
authorization was contingent on approval of a Letter of Legitimization (LOL) signed by

the Zoning Administrator (ZA) on June 4™ 2013.

It is my contention that Planning has (1) abused its discretion in its determination that this
project is categorically exempt and (2) failed to make the required findings that would

support an exemption.

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Under CEQA, “public agencies should not approve projects as proposed if there are
feasible alternatives or feasible mitigation meaéureé available which would substantially
lessen the significant environmental effecfs of such projrects. ...” (Pub. Res. Code, §
21002.) Human beings are an integral part of the “environment.” An agency is required

29

to find that a “project may have a ‘significant effect on the environment’” if, among other
thin.gs,. “[t]he environmental effects of a project will cause substantial adverse effects on
human beings, either directly or indirectly[.]” (Pub. Res. Code, § 21083, subd. (®)3); see
~ also CEQA Guidelines, § 15126.2 [noting that a proj ect may cause a significant effect by

bringing people to hazards].)

CEQA’S PURPOSES

The importance of a healthy environment for all of California’s residents is reflected in

CEQA’s purposes. In passing CEQA, the Legislature wisely determined:

* “The maintenance of a quality environment for the people of this state now and in
the future is a matter of statewide concern.” (Pub. Res. Code, § 21000, subd. (a).)

* Wemust “idehtify any critical thresholds for the health and safety of the
people of the state and take all coordinated actions necessary to prevent such
thresholds from being reached.” (/d. at subd. (d).)

* “[M]ajor consideration [must be] given to preventing environmental damage,
while providing a decent home and sat1sfy1ng 11v1ng environment for every
Californian.” (Id. at subd. (g).)
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* We must “[t]ake all action necessary to provide the people of this state with
clean air and water, enjoyment of aesthetic, natural, scenic, and historic
environmental qualities, and freedom from excessive noise.” (Pub. Res. Code,
§ 21001, subd. (b).) ' |

Specific provisions of CEQA and its Guidelines require that local lead agencies consider
how the environmental and public health burdens of a project might specially affect

certain communities, Several examples follow.

ENVIRONMENTAL SETTING AND CUMULATIVE IMPACTS

There are a number of different types of projects that have the potential to cause physical |
impacts. One example is a project that will emit pollution. Where a prdj ect will cause
pollution, the relevant question under CEQA is whether the environmental effect of the
pollution is significant. In.malq'ng this determination, two long- standing CEQA
cohsiderations that may relate to environmental justice are relévant — setting and

cumulative impacts.

It is well established that “[t]he signiﬁcance of an activity depends upon the setting.”
(Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 718 [citing
CEQA Guidelines, § 15064, subd. (b)]; see also id. at 721; CEQA Guidelines, § 15300.2,
subd. (a) [noting that availability of listed CEQA exceptions “are qualified by
consideration of where the project is to be located — a proj ect that is ordinarily
insignificant in its impact on the environment may in a particularly sensitive environment
be significant.”]) For example, a proposed project’s particulate emissions might not be
significant if the project will be located far from populated areas, but may be significant
if the proj ecf will be located in thé air shed of a community whose residents may be
particularly sensitive to this.type of pollution, or already are experiencing.higher-than-
average asthma rates. A lead agency therefore should take special care to determine
whether the project will expose “sensitive receptors” fo pollution (see, e.g., CEQA
Guidelines, App. G); if it will, the impacts of that pollution are more likely to be
significant '
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In addition, CEQA requires a lead agency to consider whether a project’s effects, while
ﬁhey might appear limited on their own, are “cumulatively considerable” and therefore
significant. (Pub. Res. Code, § 21083, subd. (b)(3).) “‘[C]umulatively considerable’
means that the incremental effects of an individual project are considerable when
viewed in connection with fh_e_ effects of past projects, the effects of other current

projects, and the effects of probable future

projects.” (/d.) This requires a local lead agency to determine whether polluﬁon from a
proposed project will have significant effects on any nearby communities, when |
conside‘red_. together with any pollution burdens those communities already are bearing,
or may bear from probablé fufure proj écts. -Accordingly, the fact that an area already is
polluted makes it more lz’kely that any additional, unmitigated pollution will be
significant. Where there a]}eady ié a high pollution burden on a community, the
“relevant question” is “whether any additional amount™ of pollution “should be
considered signiﬁcant in.light of the serious nature’; of the existing problem. (Hanford;
supfa, 221 Cal.App.3d at 661; see also Los Angeles Unified School Dist. v. City of Los
Angeles (1997) 58 Cal.App.4th 1019, 1025 [holding that “the relevant issue ... is not the
relative amount of traffic noise resulting from the project when compared to existing
traffic noise, but whether any édditional amount of traffic noise should be considered
significant in light of the serious nature of the traffic noise problem already existing

around the schools.”])

ALTERNATIVES AND MITIGATION

CEQA’s “substantive mandate” prohibits agencieé from apprbV'mg projects with
signiﬁc‘aﬁt environmental effects if there are feasible alternatives or mitigation measures
that would subétantially lesseh or avoid those effects. (Mountain Lion Foundation v.
Fish and Game'Commissi(_)n (1997) 16 Cal.4th 105, 134.) Where a local agency has
determined that a project may cause significant impacts to a particular cornmﬁnity or
-sensitive subgroup, the alternative and mitigation analyses should address ways to
reduce or eliminate the project’s impacts to that community or subgroup. (See CEQA

4
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Guidelines, § 15041, subd. (a) [noting need for “nexus” between required chahges and

project’s impacts].)

Depending on the circumstances of the project, the local égency may be required to
cohsider alternative project locations (see Laurel Heights Improvement Assn. v. Regents
" of University of California (1988) 47 Cal.3d 376, 404) or alternative project designs (see
Citizens of Goleta Valley v. Board of Supervisor; (1988) 197 Cal.App.3d 1167, 1183)

that could reduce or eliminate the effects of the project on the affected éommunity. -

CATEGORICAL EXEMPTIONS

In McQueen v. Mid-Peninsula Regional Open Space (198.8) 202 Cal. App; 3d 1136, the
court reiterated that categorical exemptions are construed strictly, shall not be
unreasonably expanded beyond their terms, and may not be used where there is
substantial evidence that there are unusual circumstances (including fufu:’re activities)
resulting in (or which might reasonably result in) signiﬁéant impacts which threaten the

environment.

Class 1 categorical exemption is applicable to the “operation, repair, maintenance,

permitting, leasing, licensing, or minor alteration of existing public or private structures,

facilities, mechanical equipment, or topographical features, involving negligible or no
“expansion of use beyond that existing at the time of the lead agency’s determination.”

* (Guidelines, § 15301.)

This section describes the class of ’proj ects wherein the proposed activity W111 involve negligible
or no expansion of the use existing at the time the exemption is granted. Application of this

exemption, as all categorical exemptions, is limited by the factors described in secﬁon 15300.2.
Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable

possibility of resulting in a significant effect does not quality for a Class 1 exemption.

5
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SIGNIFICANT CHANGE OF USE

435-437 Potrero Avenue had been without a tenant for a minimum of 3 years on July 11%™
2013 when the Commission took action and granted the CUP. By definition, an
unoccupied property is empty, vacant, and without an active use. Any subsequent use

_ beyond'lthat which existed at the time of project approval, which was nothing, would have

to be considered a clear expansion of use.

The former tenant [RCN/Astound] had used the site to house an ancillary hub for the

broadcast and transmission of their digital cable franchise 1._

The Project Sponsor’s submittal 1n supboft of the CUP outlines the framework for ﬁe site
to become a public Data Center serving “local retail business customers.” It will be

. “much like a local print shop” or a Kinko’s. “At any given time there will be 4-6 people
employed at the facility- with 2-4 employees of customers rotating on and off-site at any
given time.” Whereas, the commerce element had not previously existed at this site
before, it becoming a commercial web host would again, have to be considered a clear

expansion of use.

In their_ quest to compete with the Tier V [top rated] data centers at 365 Main Street and
200 Paul Avenue, the Pfoject- Sponsor’s subﬁiﬁal states this project will “represent a
local choice for the San Francisco Small Business Community”. It will “help attract and
retain small businesses and start-up companies” and in turn, that will “promote further
job growth in San Francisco.” They believe they can “provide a higher degree of service
than the larger national and multi-national platforms” as loﬁg as it will “not require

construction of a new facility.”

1 “RCN has a principal headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero
Avenue, San Francisco, CA,94110. This hub site is served by and technically integrated with

the principal headend. RCN serves the general population within this OVS service area.”
www.fcc.gov/bureaus/mb/ovsirensfnoi.doc '
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An ISE would have been principally pefmitted under the site’s previous M-1 (Light
Industrial) zoning, however pursuant to Eastern Neighborhoods rezoning to UMU, Data

Centers are p_rohibited in UMU.

The Project Spoﬁsor admits that the site had been vacant since 2010 and in .that time,
RCN/Astound had not secured the appropriate permits to establish an ISE at 435-437
Potrero Avenue. It is my contention that they never prbvided Internet Services from 435-
43 7, but rather from their Data Center at 200 Paﬁl. Pursuant to their Franchise agreement
and Utility Permit, the Potrero hﬁb site was considered a “facility” and thus was

umegulated by Planning.
This calls into question the lack of due dﬂigence by the Department.

"Why wasn’t this assessed as a new project for CU approval,'rather than
“legitimized' as an existing business that could forego environmental review?
- In this context, CEQA analysis becomes very important. If the project fails to meet the
Class 1 guidelines of an "existing facility™ it is not categoﬁcally exempt.  The facility
exists, yes... but it is no longer an ancillary hub for digital cable. RCN/Astound
abandoned the utility use of 43 5-437 Potrero in 2010 when their lease expired. The
pending use is predicafed by what it has sought entitlement to become, a commercial web

host.

Negligible refers to a quantity so small it can be ignored; something so insignificant it is
neither important, nor worthy of consideration. The planned expansion of use is neither .

insignificant nor negligible... and even if it was, it’s still not categorically exempt. -

The exception to the exemption is that a project with the potential of causing significant
cumulative impacts, or which otherwise has a reasonable possibility of resulting in

significant effects, precludes eligibility for exemptions.

7
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PUBLIC HEALTH AND SAFETY

The following statement from the Project Sponsor’s Submittal is not true: “the CU
Authorization will not be detrimental to the health, safety or general welfare of the

persons or the businesses in the vicinity.”

. There is an industrial sized 4,}000 KW Diesel Generator oh-‘site and the emission “sta.ck”
vents directly into our back yards. The health risks associated from exposure to Toxic
Air Contaminants [TAC] are quantified byk ones distance from the source. TAC's are
dire;:tl_y related to asthma, heart attapks, strokes, hypertension and a shorter life span.
Potrero Avenue has very poor air quali{y2 and noise levels® méasuring comparable to

Highway 101.

- SUBSTANTIAL EVIDENCE .

From this neighborhoods past experience this use at this location will harm the
_ environment. See Attached Letter to the Commission from David Wurtman, MD who

concurs a Class 1 Categorical Exemption does not apply to this project.

2 http://www.sf-planning.org/ftp/ﬁles/legislative_changes/new_code_summaries/O8()934_Air_Qua]jty_for_Urban_Inﬁll.pdf

3 http://www.sf—p1anning.org/&p/ﬁles/publications_reports/library_of_cartography/l\l oise.pdf
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San Francisco Municipal Code § 2001 states:

- The Board of Supervisors finds and declares the Jfollowing: ‘

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen
oxides (NOx), particulate matter with a diameter of 10 microns or less (PM10),
sulfur oxides and hydrocarbons contributing to ground-level ozone, and reduced
visibility. '

(b) Diesel exhaust is linked to short and long-term adverse health effects in
humans, which include lung cancer, aggravation of respiratory and

- cardiovascular disease, aggravation of existing asthma, acute respiratory
symptoms, and chronic bronchitis and decreased lung function.

(c) In August of 1998, the California Air Resource Board listed diesel exhaust,
specifically particulate emissions from diesel fueled engines, as a "toxic air
contaminant.”

(d) According to the Bay Area Air Quality Management District (BAAOMD),
Diesel Backup Generators tend to emit more pollutants than a new well-controlled
power plant. In fact, even a clean diesel backup generator may emit more than 20
times as much NOx per kilowatt-hour as a new well-controlled power plant. Older
dirtier Diesel Backup Generators may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment for the national ozone
standards by the United States Environmental Protection Agency.

() The Bay Area is currently-designated nonattainment for the state ozone and
PM10 standards by the California Air Resource Board.

(g) The City and County of San Francisco is concerned about the health hazards
posed by diesel emissions polluting the air, and wishes to impose limitations on
Diesel Backup Generators to reduce the emission of diesel exhaust. '

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002)

9
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NUISANCE

Although the permit to operate the generator had expired during vacancy, the BAAQMD
has already issued a new permit for the new use. As part of the exhibits attached isa
copy of the new permit. For your comparison is also an emissions report which details
19 of ahundred plus toxins this generator emitted into my backyard under the previous
permit. Please note that the toxins are measured in .1bs per day }(yearly emissions
divided by 365 days). - o |

Generator’s are nof just for emergency use. Generators have to be regularly tested and
maintained. Anytime there is interruption in power the engine fires on. There is not

always staff dt the facility and sometimes problems can't be immediately fixed.

Is my neighborhood expected to shelter in-place? Indeed, we are. They have 1,500
Gallons of fuel reserves»o-n-site and due to the “mission critical” nature of a data center -
there is a very real potential for hours upon hours of industrial strength diesel emissions

bellowing into our increasingly residential neighborhood.

From experience: several adjacent neighbors on Utah Street and Potrero Avenue have
testified that the old generator would emit visible plumes of black “smoke” — which is not
smoke at all, it is carcinogenic soot being emitted directly into our backyards and the air

we breathe; vibrations could be felt whenever the generator was in operation.

The problems are not just attributed to the generator, but also to noise from the rooftop
'fané. One neighbor described a cc;nstant electrical hum that emanated from the building
that- could be heard prominently 1n the evenings. Two neighbors who live dirécﬂy
behind 435-437 Potrero describe the period after the former tenants left as being “a relief
from the audible static” they had endured for years.

The Project Sponsor assured Planhing that the existing HVAC meets noise standards.
They also propose specific mitigation measures (e.g. Mufflers) to reduce sound. The

motion adopted by the Commission recognizes that a noise study is underway, yet not -

10
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completed. Under CEQA, you have to complete the environmental analysis prior to
project approval. There is not a CEQA checklist, nor any environmental documents in

the case files.

"PROJECT CONDITIONS CANNOT SUPPORT A CATEGORICAL EXEMPTION |

Cétegorical Exemptions only apply to projects that exemptio_né only» apply to projects thaf
have no potential environmental impacts and require no mitigation measures.

As held by the First District Court of Appeal In Salmon Protection And Watershed
Networkv. Cdunty Of Marin (2004) 125 Cal.App.4th 1098, any project that requirés

mitigation measures cannot be approved via categorical exemption:

Only those projects having no significant effect on the environment are
categorically exempt from CEQA review. (Pub. Resources Code, §§ 21080, subd.
(b)(9), 21084, subd. (a).) If a project may have a significant effect on the
environment, CEQA review must occur and only then are mitigation measures
relevant. (4zusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster
(1997) 52 Cal. App.4™ 1165, 1199-2000.) Mitigation measures may support a
negative declaration but not a categorical exemption. (Id. at 1102, italics added.)
This project is not exempt from environmental review, but rather this project is a prime -

candidate for environmental review.

Not only did the former tenant fail to obtain permits.with Planning for an ISE, but .
throughdut their entire lease they never finalized a single permit with DBI, not even the
‘electrical. They were tenants who officially terminated use when they left and now the

landlord is attempting to continue use years later, thus the so-called “legitimization”.

There has (still) been no disclosure of any adverse environmental or health effects to the

sufrounding neighborhood from the Project Sponsor or from Planning.

This project has nearly escaped environmental review via “legitimization” and the CU

process, thus my appeal to you.
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LAND USE STANDARDS

GENERAL WELFARE STANDARD o
e "The eétablishment, maintenance or conducting of the use for which a use permit is
sought will not, under the particular case, be detrimental to the public welfare or injurious
to propeity or improvements in the neighborhood" (Hawkins v. County of Marin (1976)
54 Cal App.3d 586). -

NUISANCE STANDARD

* "Any use found to be objectionable or incompatible with the character of the city and its
environs due to noise, dust, odors or other undesirable characteristics may be prohibited"

(Snow v. City of Garden Grove (1961) Cal.App.2d 496).

" GENERAL PLAN CONSISTENCY STANDARD

e "Although use permits are not explicitly made subject to a general plan meeting the
requirement of state law, that condition is necessarily to be implied from the hierarchical "
relationship of land use laws. Thus, use permits are struck from the mold of the zoning
law, the zbning law must comply with the adopted general plan, and the adopted general
plan must conform with state law; the validity of the permit process derives from
compliance with this hierarchy of planning laws (Neighborhood Action Group v. County |
of Calaveras (1984) 156 Cal.App.3d 1176).

ZONING CONSISTENCY STANDARD

e "To obtain a use permit, the applicant must generally show fhat the contemplated use is
compatiBle with the policies in terms of the zoning ordinances, and that such use would
be essential or desirable to the public convenience or welfare, and will not impair the
-integrify and character of the zoned district or be detrimental to the public health, safety,
morals or welfare" (O'Hagen v. Board of Zoning Adjustment (1971) 19 Cal.App.3d 151).

12
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CALL FOR RELIEF

Please grant this appeal, and require Environmental review and compliance with San

Francisco’s plans and ordinances following submission Qfa revised project application.

All newly provided information will be put to good use to assist City Decision makers in
making discretionary land use decisions that protect the integrity of a livable

neighborhood.

An FIR will analyze impacts, eXplo_re the feasibility of project alternatives, and
“demonstrate to an apprehensive citizenry” that the City has analyzed and considered the

environmental iniplications of its actions. (Guideline § 15003, subd. (d).)

Thank you very much for your consideration.

M P9

MicA 1. RINGEL
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Mica Ringe! <supermica@gmail.com>

b}'ttf.t “5«[\ :

re 435-437 Potrero Av - Internet Services Exchange - Conditional Use Permit |
Wed, Jul 10, 2013 at 9:27 PM

David Wurtman <dwurtman@yahoo.com>
To: commissions. secretary @sfgov.org, corey. teague@sfgov org
Cc: supemica@gmail.com :

Dear Commissioners,

You are in receipt of a letter from Mica Ringel articulating his reasons to oppose the granting of this permit.” | live
at 2009 17th St, in the neighborhood, and | wholeheartedly agree with the points Mr. Ringel has presented to you.
The soot/microparticulate levels in the air in Potrero Hill, due to proximity to 101 and 280, are already unhealthy,
alarming, and inconsistent with what the City of San Francisco, a most environmentally progressive city, stands
for. While the freeways are what they are and are not at issue here, adding to these pollution levels by allowing a
diesel generator on premises of this building, and taking the position that a proposed Conditional Use of an
Intemet Services Exchange at 435437 Potrero Avenue is eligible for a Class | Categorical Exemption from the
California Environmental Quality Act,-is not consistent with the responsibility you have to safeguard the public
from unnecessary hazardous exposure to pollutants and

toxins. "Progress at any price" is not progress.

Thank you,
Dav_id Wurtman, MD
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“The Department, pursuant to Title 14 of the California Code of Regulations §15000
et seq. (CEQA Guidelines), issued a Categorical Exemption for 435-437 Potrero
Avenue on July 3, 2013 finding that the proposed project is exempt from the
California Environmental Quality Act (CEQA) as a Class 1 categorical exemption

under CEQA Guidelines Section 15301.”
--Planning Department

* On]July 1st the Department launched an interactive CEQA Exemptions Map? and 435-
437 Potrero Avenue is notlisted, nor is the project listed on the Exemptions Archive2
page either. :

i New! . ' ' , July 2013
9t - B
" | CEQA Categorical, Statutory and

8

o]
roe e Google Map showing all CEQA

| Community Plan Exemptions Map

oty Mg exemptions issued since 1 .July 2013,

« My first email to City Planner Corey Teague on May 24, 2013

Hello, Corey Teague:

A few questions about 2013.0477C /| 435-437 Potrero Ave.

* Forthose of us who live in the community, is there the possibility of any
health or environmental concerns from this use at this address?

* Are there any technical studies in process or have -any reports been filed
for the proposed project? -

* |Is CEQA applicable to the Conditional Use Authorization?
Thank you.

-M. Ringel

* Thereis not a CEQA checklist in the case files.
* There are no environmental findings.
* There was no exemption issued.

1 http:/ /www._sf-planning.or-g/ index.aspx?page=3447
2 http://www.sf-planning.org/index.aspx?page=2412
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Division 13. California Public Resources Code
Division 13. California Environmental Quality Act

Artlcle 19. Categorlcal Exemptlons

§ 15300. Categorical Exemptions

Section 21084 of the Public Resources Code requires these Guidelines to include a list of classes of
projects which have been deterinined not to have a significant effect on the environment and which
shall, therefore, be exempt from the provisions of CEQA.

In response to that mandate, the Secretary for Resources has found that the following classes of projects
listed in this article do not have a significant effect on the environment, and they are declared to be
categorically exempt from the requirement for the preparation of environmental docu:nents. .

Note: Authority cited: Section 21083 Public Resources Code; Reference: Sectlon 21084, Public
Resources Code. : -

§ 15300.2.7 Exceptions

(a) Location. Classes 3, 4, 5, 6, and 11 are qualified by consideration of where the project is to be
located -- a project that is ordinarily insignificant in its impact on the environment may in a
particularly sensitive environment be significant. Therefore, these classes are considered to apply
all instances, except where the project may impact on an environmental resource of hazardous or
critical concern where designated, precisely mapped and officially adopted pursuant to law by
federal, state, or local agenc1es

(b) Cumulative Impact. All exemptions for these classes are inapplicable when the cumulative
impact of successive projects of the same type in the same place, over time is significant.

~ (c) Significant Effect. A categorical exemption shall not be used for an activity where there is a
reasonable possibility that the activity will have a significant effect on the environment due to
unusual circumstances. : ~

_ (f) Historical Resources. A categorical exemption shall not be used for a project which may
cause a substantial adverse change in the significance of a historical resource.

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084 and 21084.1,
Public Resources Code; Wildlife Alive v. Chickering (1977) 18 Cal.3d 190; League for Protection of
Oakland's Architectural and Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896; Citizens
Jor Responsible Development in West Hollywood v. City of West Hollywood (1995) 39 Cal. App.4th
925;City of Pasadena v. State of California (1993) 14 Cal.App.4th 810; Association for the Protection
etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720; and Baird v. County of Contra Costa (1995) 32
Cal. App.4th 1464

Discussion: In McQueen v. Mid-Peninsula Regional Open Space (1988) 202 Cal. App..3d 1136, the
court reiterated that categorical exemptions are construed strictly, shall not be unreasonably expanded
beyond their terms, and may not be used where there is substantial evidence that there are unusual
circumstances (including future activities) resulting in (or which might reasonably result in) significant

impacts which threaten the environment.
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§ 15301. Existing Facilities

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of use beyond that existing at the
time of the lead agency's determination. The types of "existing facilities" itemized below are not
intended to be all-inclusive of the types of projects which might fall within Class 1. The key-
consideration is whether the project involves negligible or no expansion of an existing use.

Examples-include but are not limited to:

(a) Interior or exterior alterations involving such things as interior partitions, plumbing, and
electrical conveyances;

(b) Existing facilities of both investor and publicly-owned utilities used to pr0v1de electric
power, natural gas, sewerage, or other public utility services;

(© Existiﬁg highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar
facilities (this includes road grading for the purpose of public safety).

(d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical -
equipment to meet current standards of public health and safety, unless it is determined that the
damage was substantial and resulted from an environmental hazard such as earchqua.ke
landslide, or flood;

(e) Additions to existing structures prov1ded that the addition will not result in an increase of
.more than: :

(1) 50 percent of the floor area of the structures before the addition, or 2,500 square feet,
whichever is less; or _

(2) 10,000 square feet if:

(A) The project is in an area where-all public services and facilities are available
to allow for maximum development permissible in the General Plan and

~(B) The area in which the project is located is not environmentally sensitive.
(f) Addition of safety or health protection devices for use during construction of or in
conjunction with existing structures, facilities, or mechamcal eqmpment or topograpmcal
features including navigational devices; :
(g) New copy on existing on and off-premise signs;
(h) Maintenance of existing léndscaping, native growth, and water supply reservoirs (excluding

the use of pesticides, as defined in Section 12753, Division 7, Chapter 2, Food and Agricultural
Code),
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(i) Maintenance of fish screens, fish ladders, wildlife habitat areaé artificial wildlife waterway
-devices, streamflows, springs and Waterholes and stream channels (clearing of debris) to protect
fish and wildlife resources;

(j) Fish stocking by the California Department of Fish and Game;

(k) Division of existing multiple family or single-family residences into common-interest .
- ownership and subdivision of existing commercial or industrial buildings, where no physical
changes occur which are not otherwise exempt;

(I) Demolition and removal of individual small structures listed in this subdivision;

(1) One single-family residence. In urbanized areas, up to three single-family residences
may be demolished under this exemption.

(2) A duplex or similar multifamily residential structure. In urbanized areas, this
- exemption applies to duplexes and similar structures where not more than six dwelllng
units will be demohshed

(3) A store, motel, office, restaurant, or similar small-.commercial structure if designed for
an occupant load of 30 persons or less. In urbanized areas, the exemption also applies to
the demolition of up to three such commercial buildings on sites zoned for such use.

(4) Accessory (appurtenant) structures mcludlng garages, carports patios, swimming
pools, and fences

(m) Minor repairs and alterations to existing dams and appurtenant structures under the
supervision of the Department of Water Resources.

(n) Conversion of a single family residence to office use.

(o) Installation, in an existing facility occupied by a medical waste generator, of a steam
sterilization unit for the treatment of medical waste generated by that facility provided that the
unit is installed and operated in accordance with the Medical Waste Management Act (Section
117600, et seq., of the Health and Safety Code) and accepts no offsite waste.

(p) Use of a single-family residence as a small family day care home, as defined in Section
1596.78 of the Health and Safety Code."

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084, Public .
Resources Code; Bloom v. McGurk (1994) 26 Cal. App.4th 1307.

Discussion: This section describes the class of projects wherein the proposed activity will involve
negligible or no expansion of the use existing at the time the exemption is granted. Application of this
exemption, as all categorical exemptions, is limited by the factors described in section 15300.2.
Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable

possibility of resulting in a significant effect does not quality for a Class 1 exemption.
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‘Open Video System
Notice of Intent

_ Attention:
- Media Bureau

1703



BEFORE THE |
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554
| In the Matter of )

)
RCN Telecom Services, Inc. )

) File No.
_ )
Notice of Intent to Establish )
an Open Video System )

NOTICE OF INTENT

' TO ESTABLISH AN OPEN VIDEO SYSTEM

RCN Telecom Services, Inc. (“RCN”), pursuant to Section 651 of the
' Telecommunications Act of 1996 and Section 76.1503(b)(1) of the Commission’s Rules, hereby
submits its “Notice of Intent,” (“Notice”) to establish an open video system (“OVS”). " As
required by Section 76.1503(b)(1), RCN respectfully '_submits the following information:
1.. The OVS bperator is RCN Télecom Services, Inc., with its principall offices located at -
1400 Fashior_l Island Blvd., -Suite 100, San Mateo, California 94404. The contact persoﬁ'for the
operator, David Hankin, ié located at 1400 Fashion Island Blvd., Suite 100, San Mateo,
California 94404, and may be reached at (650) 212-8010. | |
2.. RCN’s service area is located in the City and Coﬁnty of San Francisco, California. The
boundaﬂes of RCN’s service area are located within the neighborhoods of Amazon Crocker,
Castro, Corona Heights, Dolores Heights, Eureka Valley, Excelsior, Glen Park, Mission District,
Noe Valley, North Bernal Heights, .Outer. Mission; Portola, and Potrero Hill. RCN has a
principal headend and hub site located at 200 Paul Avenue, San Francisco, California 94124.

RCN utilizes an ancillary hub site at the following location:
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437 Potrero Avenue, San Francisco, CA, 94110

This hub site is served by and technically mtegrated with the principal headend. RCN serves the

general populatlon within this OVS service area.

3. The anticipated maximum analog capacity of the OVS- is 330 analog channels, each

consisting of 6-MHz analog capacity. The anticipated maximum digital capacity of the OVS is

678 digital channels. | | |

4. Video Programming Providers (“VPPs”) interested in carriage on RCN’s OVS may
: obtain additional information about the system by completing the OVS Information Request
Form (Attac]sinent 1) and submitting it to:

| David Hankm
- 1400 Fashion Island Blvd., Suite 100
San Mateo, California 94404
| Pursuant to 47 C.EF.R. § 76.1503(b)(2) of the FCC’s rules within five business days of

RCN’s receipt of a request for information, RCN will prov1de the VPP with add1t1onal

information regardmg the OVS to enable the VPP to make an enrollment decision. With this
| information, the VPP also will be provided with additional forms and instructions necessary for

carriage on RCN ;s OVS. If a VPP decides to seek c_:arriage.bn RCN’s OVS after feceipt ef the

additional information, the VPP must submit the required forms, a non—,refundable application '

processing fee, and a chennel reservation deposit no later than 30 days after the end of the

enrollment period.

5. One third of the system’s maximum capacity will be set aside for RCN and/or. its

affiliates. In addition, RCN will reserve approximately seventeen (17) channels to carry public -.

programs, educational programs, governmental programs and those “must-carry” stations
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entitled to demand carﬁage pursuant to 47 C.F.R. § 76.56 and §76.1 506 of the FCC’s fules. The
remaining channels will be a‘vaillable for interested VPPs. No VPP will be assigned more than
the capacity set aside for RCN and its affiliates.

.6.- The enrollment period for VPPs seeking carriage on RCN’s open video system will
commence on th¢ date the Commission releases its Pubiic NotiCé of this Notice of Intent and WiH
expire ninety days after the Public Notice release date. In ordel_; to allow for contract finalization,
ensure orderly channel allocation and allow timely systérns allocatio'n to occur, RCN encourages

' VPPs to submit their prelhninﬁy enrollment requests- as soon as possible within this ninety-day
period. Allocation of capacity in the event demand exceeds systerﬁ capa.city will occur as
described in Attachment 2. | |
7. . Attached is a certification that RCN has complied with all relevaﬁt requirements under
the FCC’s open video system regulations concerning muét—carry and retransmission consent (47
CFR. §§7.6.64, 76.1506) (Attachment 3). Also attached is a certificate of service showing that
RCN’s Notice of Intent has been served on the applicable local franchising authority
(Attachment 4).

| Respectfully submitted,

RCN Telecom Services, Inc.

Kathy L. Cooper

Danielle C. Burt

SWIDLER BERLIN LLP

3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (Tel)

(202) 424-7643 (Fax)

Dated: July 8, 2005
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8/15/13 ’ | CATV and Conmntﬁeﬁvery ‘
Network Topology

There are five major parts to a traditional coaxial cable system: 1) the headend, 2), the trunk cable, 3) the
distribution (or feeder) cable in the neighborhood, 4) the drop cable to the home and in-house wiring, and 5)
the terminal equipment (consumer electronics). Since the beginning of CATV systems, HFC (Hybrid Fiber
Coax) networks have taken over among cable systems. HFC added fiber optic cable to the system and

- drastically shortened the trunk cable in the cable plant. :

Headend

The headend or central office is the location where all the cable system originates from. It usually contains
one building with one 100ft tall tower for antennas and about six large satellite dishes. In the headend, the
signals from the tower with the local TV channels and the satellite dishes feed into the building. Also fiber
optic cables usually from the local phone company bring in the Internet and PSTN (Public Switched
Telephone Network). Within the headend, there are over a hundred separate pieces of signaling equlpment
which control and combine the TV, Internet, and phone service signals. From here multiple fiber optic
cables leave the headend to a few hubsites with the signals on this fiber.

Hubsite

The hubsite is a small building with a generator for backup power. Here at the hubsite the fiber comes into
the building from the headend. The hubs are about 20 miles geographically spread apart. Inside the hub, the
fibers are spliced and sent out to many dozens of neighborhoods. Some cable systems are small enough that
‘he hubsites do not exist and the fiber go right from the headend out to the neighborhoods. .

Fiber Optic Node

The fiber from the hubsite or headend now enters the node in your neighborhood. The node is the location
where the fiber optic cable ends and the coaxial cable begins. In other words, this is where the light signal
on the fiber changes to an electrical RF (radio frequency) on the coax cable. The node also contains the first
amplifier inside it. From here, the trunk cable leaves down the street. :

Trunk Cable

" The trunk cable is the main coax cable that runs down the street between the amplifiers. No customers
receive their signal from this distribution cable. Since HFC technology, the amount of trunk cable used has
decreased. It is meant to feed the bridger amplifiers which have the feeder cable exiting from them.

Feeder Cable

The feeder cable is the cable which have taps every 150ft on average. Out of the taps comes the flexible
RG6 cable which we are all so familiar with feeding our T'Vs. The taps can be closer together than 150ft.
Some are only 100ft apart or up.to 2001t apart. This is the cable though that feeds our homes and
businesses.

© 2012 Forest Hill Networks, Forest Hill, MD 21050
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The site is in dose proximity to major transit and highway routes. Both the San Frandsco Municipal
Transportation Agency (SFMTA) Muni Metro T Third Street light rai} vehicle line and Caltrain regional rail
service lines are located to the east of the project site, 500 and 0 feet respectively. The Gilmary Paul station at
the intersection of Paul and Gilman avenues is the closest station to the project site on the SFMTA’s T Third
light rail line. The Bayshore Caltrain Station is one mile to the southwest of the project site. Highway 101 is
located 400 feet to the west with access via Bayshore Boulevard and San Bruno Avenue. The project site is

- within the Bayview Hunters Point Area Plan (BVHP Area Plan), formerly the South Bayshore Area Plan, and
was amended in 2006 by the Bayview Hunters Point Redevelopment Projects and Rezorii.ng amendment® The
program-level Bayview Hunters Point Redevelopment Projects and Rezoning Final Environmental lmpact
Report (BVHP FEIR)* was certified on March 2, 2006, and analyzed proposed rezoning and other changes to
the BVHP Area Plan.

Cufrently, there are four buildings on the project site as shown on Figure 3 on p. 10. In the early 2000s, the
project sponsor acquired the property and began operation of the ISE in the front two buildings, Buildings D
and F. The project sponsor uses Buildings A and B for storage of materials and Jeases the remaining space to
various tenants. .

Presently, all four bui]dings are at least partially occupied. The two warehouse buildings are being used for

_ the storage of construction materials by the project sponsor, as well as a utility meter installation contractor.
There are two subcategories of uses operating within the existing ISE facility: colocation® and telco® uses. In the
approximately 425,000-square-foot ISE facility (Buildings D and F), tenants providing telco services occupy
approximately 55,000 square feet of building area, colocation tenants occupy approximately 212,000 square
feet, and a tenant offering both colocation and telco services occupies 60,000 square feet. Additionally,
approximately 38,000 square feet of building area are used for office and support functions and another
approximately 60,000 square feet are leased, but not occupied.

The ISE is ‘an energy—dependent facility due to the need for the continued operation of a large number of
‘rooftop cooling units that maintain an acceptable temperature and humidity range for the computer
equipment, and to power the computer equipment itself. The data center industry strives to meet 100 percent
uptime” and any interruption to the power supply can take the computers off-line. Power is supplied to the
facility by Pacific Gas and Electric (PG&E) via overhead power lines. Seventeen diesel generators are

: Bayview Hunters Point Area Plan. Accessed on June 25, 2013, http://www.sf-planning.org/ftp/general_plan/Bayview_Hunters_Point htm.
Bmfmzw Himters Point Redevelopment Projects and Rezoning Final EIR (Case 1996.546E; State Clearinghouse No. 2003062094), certified by the
San Francisco Planning Comumnission on March 2, 2006. This document is available for review at 1650 sts:on Street, Suite 400, San
Francsco, CA.

* Colocation, or data center use, is a use in which a tenant provides the mechanical cooling, backup power supply, and communications
- connections and leases smaller portions of its tenant space, such as racks, cabinets, and cages with multiple racks and cabinets, to
colocation customers who install their own network servers and other comnputer hardware.

——elly ® Telco tenants provide telecommunication carnier services to support land-based telephone lines and/ or wireless phone service, Much of
) the leased space for telco services is used as a physical hub for the voice and data commurnications network and requires Jess energy use
than a concentration of Internet computer servers, or a data center use. However, due to the telecommunication industry’s growth in
*“voice over Internet protocol (IP) services” (VOIP), telco tenants are revising their faclities to handle VOIP services that require the use of
Internet computer servers to provide an IP networking system_ The transition to VOIP services requires the need for a backup power
supply for the computer servers.

Upb.me refers to the state in which the computer servers are running and available for processing data.

Case No. 2012.0153E . ) 9 200 Paul Avenue
Initial Study

Excerpt from 200 Paul Avenue PMND - Datzo8enter Expansion July 24,2013



BAY AREA AIR QUALITY MANAGEMENT DISTRICT Printed: DEC 23, 2011
© DETAIL PDLLUTANTS - ABATED _ -
MOST BRECENT P/O APPROVED (20198)

 Astound Broadband (P# 18489)

S# SOURCE. NAME

MATERIAL SOURCE CODE o
~ THROUGHPUT o DATE POLLUTANT- _ . CODE 1BS/DA
1. Generator :
G22AG0R8
Benzene . - ‘ 41 1.09E-04
Formaldehyde 124 6.85E-04
Organics {part not spec el 950 5.29E-03
Arsenic (all) - 1030 9,53E-08
Beryllium (all) pollutant . 1040 5.58E-08
Cadmium . ‘ 1070 '2.3BE-07
Chromium {hexavalent) 1085 4.93E-089
Lead (all} pollutant 1140 2.02E-07
.Manganese 1160 3.17E-07 .
Nickel pollutant - 1180 3.8BBE-05.
Mercury {all) pollutant 1180 6.74E-08
Diesel Engine Exhaust Part 1350 5.51E-03
PAH's {non-speciated) 1840 5.03€-97
Nitrous Oxide (N20) ‘2030 2.93E-05
Nitrogen Oxides (part not 2990 7.71E-02-
Sulfur Dioxide (802) 8980 3.58E-05
Garbon Monoxide (CO) polluy 4890 1.88E-02
Carbon Dioxide, noh-biogen B960 3.67E+90
1.47€-04

Methane (CH4) , 6970

print this search?: [Ljocal or s{Ylstem printer (&th flr}, {NJo, [Elxit:
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9/17/2002 ' . ORDINANCE NO. 202-02
' _‘ ' FILENO.012186
[Regulation of Diesel Backup Generators.]

Ordinance amending the San Francisco Health Code by adding a new Article 30 to:
(1) establish a registration program within the Department of Public Health for
diesel backup generators used by facilities in the City and County of San Francisco;
(2) require new backup diesel generators to have air emission control technologies;
(3) limit the operation of diesel backup generators during non-emergency
situations; (4) establish a recordkeeping requirement for the operation of diesel -
backup generators; (5) provide for an enforcement mechanism for violations of the
requirements of this Ordinance.

The Board of Supervisors finds and declares the following:

(a) Diesel Backup Generaters emit large amounts of smog-forming nitrogen oxides (NOx), Iparti'culate
matter with a diameter of 10 microns or less (PM10), sulfur oxides and hydrocarbons contributing to
ground-level ozone, and reduced visibility.

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans, which include lung
cancer, aggravation of respiratory and cardiovascular disease, aggravation of existing asthrna acute
respiratory symptoms, and chronic bronchitis and decreased lung function.

(c) In August of 1998, the Cahfornla Air Resource Board listed diesel exhaust, specifically particulate
emissions from diesel fueled engines, as a "toxic air contaminant.”

(d) According to the Bay Area Air Quality Management District (BAAQMD), Diesel Backup Generators
tend to emit more pollutants than a new well-controlled power plant. In fact, even a clean diesel backup
generator may emit more than 20 times as much NOx per kilowatt-hour as a new well-controlled power
plant. Older dirtier Diesel Backup Generators may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment for the national ozone standards by the United
States Environmental Protection Agency. ‘ -

(f) The Bay Area is currently designated nonattainment for the state ozone and PM10 standards by the
California Air Resource Board.

| (g) The City and County of San Francisco is concerned about the health hazards posed by diesel emissions
polluting the air, and wishes to 1mpose limitations on Diesel Backup Generators to reduce the emission of
diesel exhaust.

« RCN/Astound never reglstered their Diesel Generator under SF Health Code
Article 30. ‘
» The generator was a menace to the neighborhood.

» The documents shown to the Planning Commiésion for Project Approval state
the generator is in the basement, which is a “material misrepresentation” of the
truth. The generator “lives” on the first ﬂoor

» The picture of the generator was omitted from the Commission packet
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7/26/2000 ' | ORDINANCE NO. 204-00
- [RCN Cable Franchise] '

GRANTING A FIFTEEN YEAR FRANCHISE WITH A FIVE YEAR EXTENSION OPTION, TO RCN
TELECOM SERVICES OF CALIFORNIA, INC.

Section 1. Definitions

(ss) “Facilities" includes any physical element of the System used in connection with, or

- designed to be used in connection with, the provision of Services or Telecommunication
Services, whether or notlocated in the Public Rights-of-Way, including, without limitation, Hubs,
Nodes, the Hub Ring, the Headend, pedestals, cabinets, ducts and conduits (whether empty or
occupied), transformers, equipment, drains, hand holds, lines, manholes, poles, power supplies
and generators, splice boxes, surface location markers, vaults, tunnels, amplifiers, power guards,
coaxial cables, and fiber strands (whether active or dark).

(ggg) "Hazardous Material” means any material that, because of its quantity, concentration or
physical or chemical characteristics, is deemed by any federal, state or local governmental
authority to pose a present or potential hazard to human health or safety or to the environment.
Hazardous Material includes, without limitation, any material or substance defined as a
"hazardous substance,” or "pollutant” or "contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 ('CERCLA", also commonly
known as the "Superfund"” law), as amended, (42 U.S.C. Sections 9601 et seg.) or pursuant to
Section 25281 of the California Health &Safety Code; any "hazardous waste” as defined in
Section 25117 or listed pursuant to Section 25140 of the California Health & Safety Code; any-
asbestos and asbestos containing materials whether or not such materials are part of any
Facilities to be constructed on the Public Rights-of-Way by or on behalf of Grantee, or are
naturally occurring substances on, in or about the Public Rights-of-Way, and petroleum,
including crude oil or any fraction thereof, and natural gas or natural gas liquids.

(hhh) "Headend" means the point in the System where all Signals are collected and formatted
for transmission on the System.

(iii) "Hub" means the equipment in the distribution system that receives Signals from the
Headend for transmission to a number of Nodes.

- Section 43. SYSTEM CHARACTERISTICS. The Syéte.m shall, at all times during the F ranchise
term, meet or exceed the following requirements:

(g) Stand-By Power. Grantee shall prdvide sténdby power generating capacity for the
Headend, Hubs, Nodes, and distribution. Facilities comprising its System meeting the
following specifications:

(1) Headend. Grantee shall maintain motorized standby power generators capable of
maintaining all Services at the Headend for at least twenty four (24) hours duration
after loss of normal commercial power.

(2) Hubs. Grantee shall provide battery standby power capable of maintaining all
- services at each Hub for at least twenty-four (24) hours duration after loss of
normal commercial power, with automatic response systems to alert the Headend
when commercial power is interrupted. Grantee shall maintain portable generators
to deploy to each Hub in the event fth@ the duration of a power dlSI‘UDthI’l is
expected to exceed twenty-four (24) hours. :
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REUBEN, JUNIUS &ROSE . v.» |

September 16, 2013

By Messeli"ger

Angela Calvillo

Clerk of the Board

City Hall :

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102

Re:  Appeal of Determination of Exemption from Environmental Review
435-437 Potrero Avenue »
Board of Supervisors Hearing Date: September 24, 2013 at 3:00 p.m.
Our File No.: 7424.01

. Dear Ms. Calvillo:
Please find enclosed 18 ‘copies of the Ownér’s Response to Appeal of CEQA
Determination, along with a CD containing the same, for the project located at 435-437
" Potrero Avenue. '
Please distribute a copy to each of the Board Members.
Thank you for your helpful assistance.
Very truly yours,

REUBEN, JUNIUS & R

1

Enclosures:

(1) 18 hard copies of Owner’s Response to Appeal of CEQA Determination
(2)  One CD for electronic file

One Bush Street, Suite 600

James A, Reuben | Andrew J. Junius | Kevin H. Rose | Danigl A. Frattin San Francisco, CA 24104
S:hery( Reuben! | David Sitverrnan | Thomas Tunny | Jay F. Drake | John Kevlin tel: 4315-587-9000

Lindsay M. Petrone | Melinda A. Sarjapur } Kenda H. Mcintosh | Jared Eigerman®? | John Mcinemay 12 fex: 415-399-9480

1. Also admitted in New York 2 Of Counsel 3. Also admitted in Massachusetts www,reibenlaw.com



REUBEN, JUNIUS & ROSE s

September 16, 2013 - *'-~--—m~--6\a_;.__,__

By Messenger

Honorable David Chiu, President
Board of Supervisors
City Hall, Room 244

- 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Re: Response to Appeal of CEQA Determination
435 Potrero Avenue
Board of Supervisors Hearing Date: September 24, 2013
Planning Department Case No.: 2013.0477
Our File No.: 7424.01

Dear President Clﬁu and Members of the Board:

On behalf of F.W. Spencer & Son, owner of 435 Potrero Avenue (“Property” or
“Building™), we are writing to oppose the appeal of the California Environmental Quality
Act (“CEQA”) exemption adopted by the Planning Commission with respect to a pre-
existing use at 435 Potrero Avenue. The approval does not involve any new development
or expansion of use, but only a change of operators.operating the same type of business,
which is providing Internet servers and storage capacity. The Appeal was filed by Mica
Ringel (“Appellant”) on August 12, 2013. The appeal is meritless, and must be
dismissed.

A. Project History

The Planning Commission approved a Conditional Use Authorization (“CU”) for
a new tenant to operate a pre-existing Internet Services Exchange use in an - existing
building at 435 Potrero Avenue, and adopted a CEQA exemption for continuation of the.
pre-existing use by a new tenant on July 11, 2013, on 5-1 vote (Commissioner Hillis
absent). See Planning Commission Approval Motion No. 18921 attached as Exhibit A.
The Conditional Use approval followed a Zoning Administrator Determination of
Legitimization pursuant to Planning Code Section 179.1 for the pre-existing use, issued
on June 4, 2013, attached as Exhibit B. The Conditional Use does not include any
expansion of the business.

One Bugsh Street, Suite 600

James.A. Reuben | Andrew J. Junius | Kevin H.Rose | DanietA. Frattin

San Francisco, CA 94104

Sheryl Reuben’ | David Sitverman | Thomas Tunny | Jay F. Drake | John Kevlin tel: 415-567-9000

Lindsay M. Petrone | Melinda A. Sarjapur | Kenda H. Mcintosh | Jared Eigerman?? | John Mcinerney IIi2

fax: 415-399-9480

1. Also-admitted in New York 2 Of Counsel 3. Also admitted in Massachusetts www.reubenlaw.com
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The Planning Commission determined that the CU is exempt from CEQA as it
falls within the Class I categorical exemption (CEQA Guidelines Section 15301 — minor
alteration of an existing structure involving negligible or no expansion of use beyond that
existing at the time of the lead agency’s determination).

B. CEOA Process and Standards of Review

1. Standard of Review Under CEQA. -

In reviewing the validity of a CEQA exemption, the test is whether “substantial
evidence” exists to support the exemption (Public Resources Code sections 21168,
21168.5.) As stated by the court in Calbeach Advocates v. City of Solana Beach (2002)
103 Cal. App.4™ 529, 535-536, 217 Cal. Rptr. 2d 1, 5:

‘Substantial evidence’ . . . means enough relevant information and
reasonable inferences from this information that a fair argument can be
made to support a conclusion, even though other conclusions might also
be reached. Whether a fair argument can be made is to be determined by
examining the entire record. Mere uncorroborated opinion or rumor does
not constitute substantial evidence.

To constitute substantial evidence, statements made by members of the public
must be supported by adequate factual foundation. If this foundation is not established,
the agency must disregard the comments. (Gabric v. City of Rancho Palo Verdes, 73
Cal. App. "3 183, 199 (1977).) In addition, argument, speculation, unsubstantiated
. opinion or narrative, clearly inaccurate or erroneous evidence, and evidence of social or

economic impacts that do not contribute to, and are not caused by, physical impacts on
the environment do not constitute substantial evidence. (Public Resources Code sections
21080(e) and 21082.2(c).) - Substantial evidence means facts, reasonable- assumptions
predicated on facts, and expert opinions supported by facts. (Id.). The existence of
public controversy over the environmental effects of a project shall not require
.preparation of an environmental impact report. (Public Resources Code Section
21082.2(b).) Appellant has failed to submit any evidence in support of his claim that the
Internet Services use is not a pre-existing use or that the use is expanding. If the use is
pre-existing, as the Pla.nmng Comm1ss1on determined it was, then the CEQA Exemption
must stand.

2. Appellant has Fajled to Establish the Threshold Requirements for
Additional Environmental Review.

Appellant claims, without any evidentiary support, that the Planning Commission
action requires further environmental review due to a turnover of tenants or operators.
The Appellant’s conception of how the Planning Department treats a tenant turnover or
an operator turnover is at odds with Planning Department policy and practice.

I'\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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The Zoning Administrator’s Letter of Legitimization (Exhibit B) examined six

criteria set forth in Planning Code Section 179.1, and found, after a seven month review

~of extensive documentary evidence, that “Lease documents, business tax documents,

building permits, utilities bills, and insurance documents indicate that the entirety of the

subject Building has been used as an “Internet Services Exchange” (dba RCN Telecom:
Services, and Astound) since approximately May 30, 2000.”

“Since that time, no new use was established in the Building, and it has been
actively marketed as an Internet Services Exchange. Therefore, the Internet Services
Exchange Use was not discontinued and abandoned pursuant to the prowsmns of
Planmng Code Section 183” (Exhibit B).

The Zoning Administrator thereby. affirmed longstanding Planning Department
policy and practice that a use is not considered to be abandoned every time there is a
turnover of operators or tenants, with a gap in between, as long as the owner of the
Building actively markets the Property for the same use during the interim period
between the two tenants or operators. The Planning Commission affirmed the Zoning
Administrator’s findings in its approval Motion No. 18921 (Exhibit A).

Appellant does not dispute the facts of the case:
1. «The Internet Services use commenced on May 30, 2000.

2. The previous tenant vacated the premises in June 2010. The new
operator entered into a contract with the owner in August 2012. The remainder of
the time period from August 2012 to the present has been consumed by the City’s
permit process.

3. The Property was actively and continuously marketed by the
owner for the same use until a new operator was found in August 2012. Since
that time, the owner has diligently pursued City permits for the new operator to
re-occupy the Property.

Accordingly, the Appellant has misunderstood the applicable CEQA exemption
and therefore incorrectly analyzed the exemption as applied to the facts of this case.

3. Applicable Case Law Firmly Supports the Class I Exemp_t10n for the
Existing Structure and Use at the Property

Reinstatement of higher capacity for an existing wastewater treatment plant that
was approved by the Regional Water Board was upheld on appeal as an exempt existing
facility. Committee for a Progressive Gilroy v. State Water Resources Contro] Board, 192
Cal.App.3d 847 (1987). The Court held that, “Since the project was originally built and
approved for 6.1 mgd. in full compliance with CEQA, the order restoring that capacity
related to an existing facility and was exempt from CEQA.” Committee for a Progressive

3 ‘ -
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Gilroy, 192 Cal.App.3d, 847, 864. Thus, the Court determined that there was no
significant change or alteration to the operation or intended use of the facility and it
upheld the exemption determination.

The Court in Bloom v. McGurk, 26 Cal.App.4th 1307 (1994) upheld the
determination by the permitting agency that the extension of the terms of an expired
permit for medical waste treatment facility pending review of a new permit application
fell within the “existing facilities” exemption. The Court found that the project in
question was merely the ongoing operation of a medical waste treatment facility under a
new regulatory scheme and, because there was no change in operations incident to
renewal of a medical waste permit, the project “fell squarely within the highlighted
language of the Class 1 categoncal exemption.” Bloom, 26 Cal.App.4th 1307, 1312. The |
project involved only the continued operation of existing private facilities-and mechanical
equipment. The Court concluded, “We presume that thousands of permits are. renewed
each year for the ongoing operation of regulated facilities, and we discern no legislative
or regulatory directive to make each such renewal an occasion to examine past CEQA
compliance at every facility bu1lt in the last 24 years.” Bloom, 26 Cal.App.4th 1307,
1315.

In Turlock Irrigation District v. Zanker, 140 Cal.App.4th 1047 (2006), the water
districts and the trial court found that implementation of water conservation rules by the
districts was exempt from CEQA and that no exception to that exemption applied. The
town disagreed with both of those conclusions and contended that the implementation of
water use rules does not fall under the Class 1 exemption for the “operation, repair,
maintenance, ... or minor alteration of existing public ... structures, facilities, mechanical
equipment or topographical features, involving negligible or no expansion of use....” It
also contended that if this exclusion were otherwise applicable, the current project was
excepted from the exclusion because there was a reasonable possibility that the activity
will have a significant effect on the environment due to unusual circumstances and
because the project may cause a substantial adverse change in the significance of a
historical resource.”

The appellate court disagreed with the town and held that the water use rules
“involve operation of an existing facility with only minor alteration of the facilities
(installation of meter mechanisms on existing meter connectors) and the water rules do
not permit expansion of previous use. (In fact, they seek reduction of individual use and
limit growth of the system as a whole.)” Turlock,140 Cal.App.4th 1047, 1066. The
appellate court also disagreed with the town’s contention that there was a reasonable
possibility that the activity will have a significant effect on the environment because the
“unusual circumstances™ that the town listed — “the unusual relationship of the districts
and the town concerning the water system ... [and] the evidence concerning sufficiency of
the water supply for firefighting” — are not shown to be unusual. Turlock,140
Cal:App.4th 1047, 1067. Finally, the court disagreed with the town’s argument regarding
historical resources. '

[\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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The court affirmed the trial court’s decision and denied the town’s CEQA appeal.

In Santa Monica Chamber of Commerce v. City of Santa Monica, 101
Cal.App.4th 786 (2002), the appellate court found applicable the Class 1 exemption for a
parking ordinance that allocated free, on-street parking to neighborhood residents who
obtained a permit. The court held that the ordinance “involves the ‘operation’ of such
existing facilities (in the sense that curbside parking is ‘operated’ by using parking
permits, enforcement personnel and ticketing as a form of enforcing the legislatively
prescribed use), the ‘minor alteration of existing public or private structures, facilities,
mechanical equipment or topographical features' (i.e., the signage needed to identify
particular curbside spots as permitted parking or not), and ‘negligible or no expansion of
use beyond that previously existing,” because no additional parking spaces or structures
" are being added to the parking stock in the relevant area.” Santa Monica, 101
Cal.App.4th 786, 793. -

In Martin v. City and County of San Francisco, 135 Cal.App.4th 392 (2005), in
this case, the appellate court held that although a municipality has very broad statutory
discretion to grant or deny a required building permit, that authority does not extend to
imposing CEQA review upon an interior home project, even where the residence is listed
as a city landmark and is located within an area registered as a state and a national
' historic district. What an owner plans to do to the private interior-of his or her home does
not implicate a significant adverse effect on the environment. 135 Cal. App.4th 392, 396.

The court stated that the proposed modifications, being to the interior of -an
existing single-family residence and not perceptible to others, “lack the potential for
causing a significant effect on the environment and are beyond the reach of CEQA. For
all intents and purposes, what was visible before will be no different than what will be
visible if the modifications are completed. The modifications here in issue would
constitute a substantial adverse change neither to the environment nor to a historical
resource. In fact, environmentally speaking, it is no change at all.” Martin, 135
Cal.App.4th 392, 405. Thus, the court denied the CEQA appeal and concluded that
CEQA review of a proposed interior building project was not required.

Accordingly, case law indicates that the Courts will uphold Planning Commission
findings that projects fall within the Categorical Exemption for ongoing uses or existing
facilities so long as there will be no significant changes to the operation of an existing
facility. “Significant changes™ cited by the Courts have included the disposal of an
additional 3.2 million additional tons of municipal waste in a landfill and the replacement
of reactors, a cooling tower, storage tank, and compressor, installation of new pipelines
and pumps, and a substantial increase in the operation of an existing cogeneration plant
and four boilers. In contrast, no increase is proposed in the operations of the 435 Potrero
Internet servers. :

L:\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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C. Bay Area Air Quality Management District Air Quality Regulations Govern
the Back-Up Generator

Although not relevant to the CEQA exemption, the Appellant raised a question
about the back-up generator, and we will respond. The Building’s back-up generator is
regulated by Bay Area Air Quality Management District (“BAAQMD”) and operates
under Permit No. 21731, attached as Exhibit D. Back-up generators are ubiquitous .
throughout the City, and indeed are required by the Building Code for many different
types of structures, including public facilities, police stations, office buildings, hospitals,
and any other building or use that relies on a continuous stream of power. Back-up
generators are used only in the event of a power outage emergency, and then only during -
the period in which the power outage continues. Back-up generators are heavily
regulated by the BAAQMD, which limits the use of back-up generators to 20 hours per
year for reliability-related testing, and to mitigate conditions in the event of an
emergency. Detailed records of the use of back-up generators are required to be
maintained in a BAAQMD-approved log. These limitations are described in more detail
in the attached BAAQMD permit. (Exhibit C). BAAQMD regulations are more
stringent than any applicable City and County regulations relative to air quality controls
or generators.

In summary, back-up generators are not used except in the event of an emergency,-
and for testing purposes. The Building’s back-up generator meets and exceeds all air
" quality regulations and restrictions, and its use is heavily restricted by its BAAQMD
permit conditions. Any potential air emissions are regulated and mitigated in accordance
with local law and conditions placed on the BAAQMD permit.

D. Fixed Source Equipment (HVAC) is Regulated by the San Francisco Noise
Control Ordinance '

The San Francisco Noise Control Ordinance limits noise levels that can be
generated by stationary noise sources such as mechanical equipment. For commercial
properties, Section 2909.B of the Police Code limits the noise that can be generated to no
more than 8dBA above the ambient noise leve] at any point outside of the property. The
Building’s air cooled fans located on the roof will comply with the noise ordinance by
utilizing mufflers and variable frequency drive fans and pumps, along with sound walls.
Any failure to comply would result in the shutdown of the fans.

Planning Commission Approval Motion No. 18921 adopted Condition of
Approval No. 11 which provides that the “The premises shall be adequately sound
proofed or insulated for noise and operated so that fixed source equipment noise shall not
exceed the decibel levels specified in the San Francisco Noise Control Ordinance”
(Exhibit A). Therefore, the Planning Commission has already restrlcted any potential
noise to the maximum extent allowed by local law.’

1\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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E. Conclusion

The Building is a relatively small (10,000 square feet) office-type building that
will house Internet servers. This modest office-type Building shares the block with
commercial uses such as Sunny Auto Body, Potrero Test-Only Smog, One Day Pictures,
and Dean Denelli’s Garage Doors. (See photos and Zoning Map attached as Exhibit E).
Nearly the entire block facing the Building is zoned PDR-1-G, which principally permits
production, distribution and repair activities, and prohibits residential use in any form.
The use of the Building has continued uninterrupted since May 2000, except for a
turnover in operators and the period of marketing for same. The CEQA exemption for a
pre-existing use has been extensively reviewed by the Planning Department, the Zoning
Administrator, and the Planning Commission, who were unanimous in their conclusion
that the CEQA Class 1 exemption applies in this case. Appellant’s disappointment at the
City’s policy decision to approve the pre-existing use for a new operator does not justify
overturning the CEQA exemption. -

The Appellant has failed to establish any evidence that is contrary to the Planning
Commission’s findings pertaining to CEQA, or any evidence of an expansion of
operations at the Building. Accordingly, we respectfully request that the appeal be
denied. . '

Thank you for your consideration.

Very truly yours,

EN,

Attachments:

Exhibit A - Planning Commission Approval Resolution No. 18921
Exhibit B - Zoning Administrator Determination of Legitimization
Exhibit C - BAAQMD Permit No. 21731

Exhibit D - Photos and Zoning Map

Exhibit E - Letter of Endorsement

I\R&a2\742401\BOS Submittal Re CEQA (5-16-13).doc
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cc: Supervisor Malia Cohen
Supervisor Eric Mar
Supervisor Mark Farrell
Supervisor Katy Tang
Supervisor London Breed
Supervisor Jane Kim
Supervisor Norman Yee
Supervisor Scott Wiener
Supervisor David Campos
Supervisor John Avalos
Angela Cavillo, Clerk of the Board of Supervisors
Nannie Turrell, Environmental Planner
Corey Teague, Neighborhood Planner
Mica Ringel, Appellant s

(all with attachments)
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SAN FRANCISCD
PLANNING DEPAHTMENT

Subject to: (Select only if applicable) )
O Affordable Housing (Sec. 415) . . O First Source Hiring (Admin. Code)
O Jobs Housing Linkage Program (Sec. 413) 3 Child Care Requirement (Sec. 414)

O Downtown Park Fee (Sec. 412) M Other (TIDF — Sec. 411)

Planning Commission Motion No. 18921
' HEARING DATE: JULY 11, 2013

Date: - July 3, 2013
Case No.: 2013.00477 C
Project Address: 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
' 58-X Height and Bulk District
Block/Lot: 3974/022

Pr‘oject'Spunsor: Industry Capital Internet Infrastructure, LLC
1 Sansome Street, 15% Floor :
San Francisco, CA 94104

Staff Contact: Corey Teague - (415) 575-9081

corey teague@sfgov.org

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICT.

PREAMBLE

On Aprl 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with' the Planning Department (hereinafter
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X
Height and Bulk District. o

On July 11, 2013, the San Frandisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

www.sfplanning.org
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Motion No. 18921 ) _ CASE NO. 2013.0477 C
July 11, 2013 : 435-437 Potrero Avenue

The Project is exempt from the California Environmental Quallty Act (”CEQA”) as a Class 1 categorical
exemption.

The Commission has heard and considered the testimony presented to it at the public hearing and has
further considered written materials and oral testlmony presented on behalf of the applicant, Department
staff, and other interested parties. -

MOVED, that the Commission hereby authorizes the Conditional Use requested in Applicaﬁon No.
2013.0477C, subject to the conditions contained in “EXHIBIT A" of this motion, based on the following
findings: '

FINDINGS

Having reviewed the materialé identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

1." The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950 -

~ and the building was occupied as an Intemet Services Exchange from 2000 to 2010 (most recently -
d.b.a. Astound Networks). :

3. Surrounding Properties and Neighborhood. The project site is located in an area where the
commercdial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building g types and sizes, and a

“mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block indlude a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue) Other nearby landmarks include Franklin Square, the Potrero :
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’s small scale, local ownership, and central location will allow it to
provi ide services to smaller users and businesses within the City.

5. . Public Comment. When the case report was issued on June 3, 2013, the Department had not
received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did express concerns about specific aspects of the project that were generally
related to the operation of the backup generator. These concerns were based on their experiences

SAN FRANCISGCO 2
PLANNING DEPARTMENT '
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Motion No. 18921 CASE NO. 2013.0477 C
July 11, 2013 435437 Potrero Avenue

from previous operators of the building. Additionally, one neighbor on the subject block dlarified
that they are in fact opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

On July 10® and 11%, the Department received new emails of opposition from two neighbors on -
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn’t identify their address. The primary
concerns in those emails stem from the potential noise, vibrations, and discharge from the backup

generator in the building.

6. Planning Code Compliance: The Comimission finds that the Project is consistent with the .
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits. . '

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use
Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
prujéct stating that the approximately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1. As such, the project is now seekin g a Conditional Use Authorization
under the provisions of the propertzes former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing applications for Conditional Use approval. On balance, the project does comply with
said criteria in that: :

- A. The proposed new uses and building, at the size and intensity contemplated and at the
proposed location, will provide a development that is necessary or desirable, and compatible
- with, the neighborhood or the community. :

The proposed Internet Services Exchunge has'hlreudy existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale option for small businesses

within the City for data and information storage.

B. The proposed project will not be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project

Skl FRANGISCO ‘ : 3
PLANNING DEPARTMENT . ]

1726



Motion No. 18921 : _ . CASENO. 2013.0477C

July 11, 2013

iii.

iv.

435-437 Potrero Avenue

that could be detrimental to the health, safety or convenience of those residing or working
the area, in that

Nature of proposed site, including its size and shape, and the proposed size, shape and
arrangement of structures;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The pro]ect would not enlarge or
reduce the size of the building.

The accessibility and traffic patterns for persons and vehicles, the type and volume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
gaud Additionally, only two to four workers will be present at a time. Therefore, the project will
not create issues for traffic or parking.-

The safeguards afforded to prevent noxious or offensive emissions such as noise, glare,
dust and odor;

The existing HVAC equipment consists of seven fan units that will comply with the San Francisco

- Noise Ordinance the equipment and does not emit any dust or odors. The backup generator will

only be used for'testing and in emergencies like power outages.

Treatment given; as appropriate, to such aspects as landscaping, screening, open spaces,
parking and loading areas, service areas, lighting and signs; '

The existing building covers the entire site and includes no open space or la71d<caped areas. All
lighting and signing will meet Planning Code requirements.

‘C. That the use as proposed will comply with the applicable prowsxons of the Planning Code

SAN FRANGISCO

PLANNING DEPARTMENT

and will not adversely affect the General Plan.

The Project complzeq with all relevant requzremmt<: and standards of the Planning Code and is
consistent with objectives and policies of the General Plan as detailed below.

That the use as proposed would provide development that is in conformity with the purpose
of the applicable Neighborhood Commercial District.

The project is not located within a Neighborhood Commercial District.
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8. Planning Code Section 303(h) establishes additional criteria -for the Planning Commission to
consider when reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

a. The intensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-

servmcr uses in the area,

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. Additionally, the existing building is not currently designed to easily
accommaodate a more active commercial use, and therefore is suitable for an Internet Services -

Exchange.

b. ;I'he building in which the ﬁsé is -locatéd is designed in discrete elements, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

The.exisiiug building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would nof enlarge or

reduce the size of the building.
c. Rooftop equipment on the .building in which the use is located is screened appropriately;

The project is required to provide adequate screening of rooftop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

d. The back-up power system for the proposed use will comply with all applicable federal
state, regional and local air pollution controls; '

The existing backu,b generator complies with all relevant controls and is permitted by the Bay -
Area Air Quality Management District (Permit No. 21731).

e. Fixed-source equipment noise does not exceed the decibel levels specified in the San
Francisco Noise Control Ordinance; )

A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered andlor replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Co11d1tw71 of Approval
No.'11 of this motion. : :

S8 FRANCISCO 5
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f.

The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation and recapturing waste heat,
and as such commercially available technology evolves;

The existing equipment at the site is fully operable. However, the project will also use the
following energy saving technigues fo reduce the total power consumption of the building:
1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.
2) Cold isle containment, which can reduce the power associated with mechanical cooling by
25 fo 30 percent. '
3) Afrside economization, which can reduce the cooling power consumption by an
estimated 50 to 60 percent.

The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building's power needs through on-site power
generation, such as through the use of fuel cells or co-generation;

The project sﬁu;mar studied the feasibility of using on-site Co-generation and fuel cells. However,
due to the limited lot size, such power generation is not possible.

The project sponsor shall have submitted design capacity and projected power use of the
building as part of the conditional use application; '

The building is served by PG&E with a 1.0 mega volt mmpere (“MVA”) dedicated underground .
feed transformer that is located inside the building. This translates into a serviced capacity of
approximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
prbjected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The following tablé provides projected monthly energy use per year as the building is leased up

over time:
Power Use per Month 2013 2014 2015 2016
Total Capacity (KWh) ' 36,000 216,000 360,000 540,000

9. General Plan Compliance. The Project is, on balance, cohsistent with the following Objectives
and Policies of the General Plan:

COMMERCE AND INDUSTRY

Objectives and Policies

OBJECTIVE L:

AN EFRANCISCO
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MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Policy 1.1:
Encourage development which provides substantial net benefits and minimizes undesirable
consequences. Discourage development that has substan’aal undesirable consequences that

cannot be mitigated.

The project will provided a much needed support service for other businesses within the City without

producing undesirable cmzsequences

OBJECTIVE 3:
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,

- PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

Policy 3.4:
Assist newly emerging economic activities.

OBJECTIVE 4:

IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.

Policy 4.1:
Maintain and erthance a favorable business climate in the c1ty

Policy 4 2;
Promote and attract those economic activities with potential benefit to the Cxty

The pw]ect will provided a much needed support service for other businesses to locate and g7 ow within the
City, especially buumesqeb wzth technologzcal support needs.

Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review

10.

of permits for consistency with said policies. On balance, the project does comply with said

policies in that:

A That existing neighborhood-serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced.
The proposal will not remove or otherwise impact any existing néighborhood-serving retail uses in the
areq. '

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods.

SAN FRANCISCO ' ’ _ ] 7
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‘The propused use has existed within the-subject building since 2000 (including periods of vacancy).
Continuing the use at this location will not impact existing housing or neighborhood character.

That the City's supply of affordable housing be preserved and enhanced,
No housing is created or removed as part of this project.

That commuter traffic not impede MUNI transit service or overburden our streets or
neighborhood parking. :

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a good.
Addiﬁo;1dly, only two to four workers will be present at a time. Thefeﬂ)re, the project will not create
issues for traffic, parking, or MUNL ' :

That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for

resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead prcserve‘und
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of
life in an earthquake.

The project iﬂcludes no significant changes to the existing building.
That Jandmarks and historic buildings be preserved.

The subject building was determined to not be a historic resource by the Showplace Square/Northeast
Mission Historic Survey. '

That our parks and open space and their access to sunlight and vistas be protected frqrﬁ :
development.

The project will have no impact on existing parks and open spaces.

_ 11. The Project is consistent with and .would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City.

$AN FRANCISCO
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DECISION
That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to. this Commission at the public hearings, and all other
written materials submitted by all partes, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “"EXHIBIT B”, which is-
incorporated herein by reference as though fully set forth. -

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
‘Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Catlton B. Goodlett Place, San Francisco, CA 94102.

T hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P. Ionin
Acting Commmission Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: . Commissioner Sugaya
ABSENT: Cbmmissioner Hillis

ADOPTED: July 11, 2013

SAN FRANCISCO 9
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EXHIBIT A

AUTHORIZATION

This authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in géneral conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herem run with the property and not
with a particular Project Sponsor, business, or operator

RECORDATION OF CONDITIONS OF APPROVAL |

Prior to the issuance of the bmldmg permit or commencement of use for the Pro]ect the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of appfoval contained herein and reviewed and approved by the Planning
Commission on July 11, 2013 under Motion No 18921.

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the 'Exhibit A’ of this Planning Commission Motion No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications.

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys,
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent

responsible party.

CHANGES AND MODIFICATIONS

Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require Planning Cominission approval of a
new Conditional Use authorization.

-SD\N FRANGISCD : . 10
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Conditions of Approval, Compllance Momtormg, and Reporting
PERFORMANCE

1.

Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a
Building Permit or Site Permit to construct the project and/or commence the approved use within

this three-year period.
For information about compliance, contact Code Enforcemmt Pltznmng Department at 415 575- 6863

www.sf-planning.org.

Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an
application for. an amendment to the original Authorization -or a nmew application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of

" the Authorization. Should the Commission not revoke the Authorization following the closure of

the public hearing, the Commission shall determine the extension of time for the continued

validity of the Authorization.
For information about compliance, contact Code Enforcement lemmg Depm tment at 415-575-6863,

www.sf-planning.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have passed since this Authorization was
approved. '

For information about compliance, contact Code Enforcement, lemmg Deparhnent at 415-575-6863,

www.sf-planning org.

Extension. All time limits in the preceding three paragraphs may be extended at the discretion of

the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or alegal challenge and only by the length of time for which such pubhc acency, appeal or

challenge has caused delay.
For information about compliance, contact Code Enforcement, Plannmg Depurtmmt at 415-575-6863,

www.sf-planning.org.

Conformity with Current Law. No application for Building Permit, Site' Permit, or other
entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement,

* Planning Department at 415-575-6863, www.sf-planning.org.

DESIGN - COMPLIANCE AT PLAN STAGE .
6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall

submit a roof plan to the Planning Department prior to Planning approval of the building permit

SAN FRANGISCO 11
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required
to be screened so as not to be visible from any pomt at or below the roof level of the subject

building. -
For information about compliance, contact the Case Planner, Planning Depurhnent af 415-558-6378,

www.sf-planning.ory.

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
(TIDEF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide
the Planning Director with certification that the fee has been paid.

For information about comﬁliance, contact the Case Planner, Planning Department at 415-558-6378,
www.sf-planning.org.

MONITORING

8.

10.

Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall
submit to the Planning Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual
report to the Department of Environmernt and the Planning Department which shall state: (a) the
annual energy consumption and fuel consumption of all tenants and occupants of the Internet
Services Exchange; (b) the number of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c} evidence that.diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and laws;
and (d) such other information as the Planning Commission may require.

For information about compliance, contact Code Enforcement, Planning Department at 415- 575-6863
www.sf-planning.org.

Enforcement. Violation of any of the Planning Department conditions of approval contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalties set forth under Planning Code
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to
other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enforcement, Planning Department at. 415-575-6863,

www.sf-planning.org.

Revocation due to Violation of Conditions. Should implementation of this Project result in
complaints from interested property owners, residents, or commercial lessees which are not

. resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the

specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a pubhc
hearing on the matter to consider revocation of this authorization.

SAN FRANGISCD . 12
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- e

For information -about compliance, contact Code Enforcement, Planning Department at 413-.3/0 6863,

www.sf-planning.org.

OPERATION

11.

12

13.

14,

16.

Noise Control. The premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the
San Francisco Noise Control Ordinance.

For information about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurgnt ventilation systems, and motors and compressors with acceptable noise levels, contact the

Environmental Health Section, Department of Public Health at (415) 252-3800, www.sfdph.org.

Vibration. The Project Spbnsor shall attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment.
For information about compliance, contact Code Enforcement, Planmng Department at 415-575-6863,

e, quunan ore.

Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For information about compliance, contact Code Enforcement, Planmng Department at 415-575-6863,

www.sf-planning.ore.

Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Deparfment of Public Works Streets and Sidewalk Maintenance Standards.

For information about compliance, contact Bureau of Street Use and Mapping, Department of Public

Works, 415-695-2017, hitp://sfdpw.org.

. Community Liaison. Prior to issuance of a building permit to construct the prpject and

implement the approved use, the Project Sponsor shall appoint a community liaison officer to -
deal with the issues of concern to owners and occupants of nearby properties. The Project

"Sponsor shall provide the Zoning Administrator with written notice of the name, business

address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall
report to the Zoning Administrator what issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor. .

For information about compliance, contact Code Enforcement, Planning Department at 415—575—6863,

wuww.sf-planning.org.

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shall focus on the
operation of the building during that time, especially regarding the generation of noise and
emissions from the backup generator and other equipment.

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

winw. sf-planning.org.
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David Silverman

From: Teague, Corey [corey.teague@sfgov.org]

Sent: : Tuesday, July 16, 2013 3:57 PM

To: Mica ’ _

Ce: ) Darius Contractor; Dean Dinelli; Sanchez, Scott; David Silverman
Subject: - RE: Notice of Intent to File an Appeal: 435-437 Potrero Av.
Attachments: 18921. pdf

Mica,

The final Motion No. 18921 for this case is attached. Please let me know if you have any questions.

Corey A. Teague, AICP, LEED AP
City Planner

1650 Mission Street, Suite 400
San Francisco, CA 94103

corey.teague@sfgov.org

(415) 575-9081 (phone)
(415) 558-6409 (fax)

‘From. Teague, Corey
Sent: Friday, July 12, 2013 3:34 PM

To: 'Mica'
Cc: Darius Contractor; Dean Dlnelll, Sanchez, Scott; David Silverman (dsﬂvennan@reubenlaw com) .

Subject: RE Notice of Intent to File an Appeal: 435-437 Potrero Av.

Mica,
I have to work with the Zoning Administrator to fnahze the wording for the additional conditions of approval that were

added by the Commissioners yesterday before the motion can be finalized. He is out of the office today, so that will
happen sometime early next week. Once it is finalized | will send you a copy.

You may already be aware, but here is the link to Board of Supervisors information on Conditional Use appeals:

http://www.sfbos.org/Modules/ ShowDocument.aspx?documentid=28246

Corey A. Teague, AICP, LEED AP
City Planner

- 1650 Mission Street, Suite 400
San Francisco, CA 94103

corey.teague @sfgov.org

(415)575-9081 {phone)
(415) 558-6409 (fax)

From: Mica [mailto:supermica@gmail.com]
Sent: Friday, July 12, 2013 2:41 PM
To: Teague, Corey
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© 1650 Mission St
Letter of Legltlmlzatlon . Sufe 400
—— ) San Francisco,
) CA 94103-2479
June 4, 2013 ' Dre P I Reception:
' C oy N, 415.558.6378
David Silverman : i RS I !  Fae
Reuben, Junius & Rose LLP R - : ) 415.558.6408
1 Bush Str.eet, Suite 600 LT { o 'Planning
San FIEI'LCISCO, CA 94104 . . Information:
N | ‘ 415.558.6377
Sife Address: . . 435-437 Potrero Avenue
Assessor’s Block/Lot: 3974/022
Zoning District: - ' UMU .
Staff Contact: . Corey Teague, (415) 575-9081 or corey.teague@sfgov.org

Dear Mr. Silverman:

This letter is in response to your request for a Letter of Legitimization per Pianning Section 179.1°
regarding the property at 435437 Potrero Avenue. This parcel is located in the UMU Zoning District and
a 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the existing two-story building totaling approx_lmately 10,000 gross
_ square feet.

' Procedural Background

The Department received the request for legitimization of office space at 435-437 Potrero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Administrator

- issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15,-2013. The
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
feet of the subject property, 2) all currént tenants of the subject property, and 3) all individuals and
neighborhood associations that had requested to receive such notice. Additionally, notice was posted on
the site during the notification period. The notification penod expired on May 15, 2013.

Elig ibility '
The land use proposed for legitimization is deemed eligible if it meets the following criteria:
i.  Theland use existed as of the date of the application;
~ Lease documents, Eusiness tax documents, buﬂdiﬁg permits, utilities bills, and insurance documents

indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000.

www.sfplanning.org
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David Silverman June 4, 2013

Reuben, Junius & Rose LLP : Land Use Legitimization Letter -
1 Bush Street, Suite 600 . 435-437 Potrero Avenue
San Francisco, CA 94104 ‘ - :

documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. This determination is not a project approval, or in
any way a substitute for the Bu1ld1ng Perm1t Application for the change of use to Internet Services

- Exchange.

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179.1(g), and elsewhere in the Municipal Code, shall be assessed

as part of the Building Permit Application.

APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or .
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appéals _
within 15 days of the date of the Letter of Legitimization. For information regarding the appeals .process,
please contact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415)

575-6880.

Sincerely,

Scott F. Sanchez

Zoning Administrator

cc Corey Teague, Planner
Philip Blix, Property Owner
William Spencer

Planning Commissioners
All Parties on the Notification Request List V'

I.'Cun'ent Planning\SE Team\ EA.§TERN NEIGHBORHOODS\EN Legitimization\d35 Potrero Ave\Draft Lol doc

SAN FRANGISCO
PLANNING DEPARTMENT

1740






: ‘ "B4083
BAY AREA AIR QUALITY ’
MANAGEMENT DISTRICT

539 ELLIS STREET

ahf;;?égésoco CALIFOP.N.!AVQMOB | ’TO G p E R A‘TE

Plant# 21731 Page: 1 Expires: MAR 1, 2014
This document does not permit the holder to violate any District regulation or other taw.

Arman Khalili

ICDhC LLC

One Sansome St, 15th floor
San Francisco, CA 94104

Location: 437 Potrero Street
San Francisco, CA 94110

S# DESCRIPTION [Schedule] PAID
1 Standby Diesel engine, 519 hp, Caterplllar S/N 47ZRD688O 559

Generator - [B,1086 days]
Emissions at: Pl Stack : Sl ¥

1 Permit Source, 0 Exempt Sources

*** See attached Permit Conditiong **%. - '

The operating parameters described above are based on information supplied by permit holder and may differ from the 1imits
set_forth in the attached conditions of the Permit to Operate. The 1imits of operation in the permit conditions are not to
be exceeded. Exceeding these Timits is considered a violation of D1str ct regu1 atmns subject to enforcement action.
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B4083
BAY AREA AIR QUALITY
MANAGEMENT DISTRICT

828 ELLIS STREET , mma B W 12 &
SAN FRANCISCO, CALIFORNIA 84103

{415} 771-6006 : TQ OPERATE
Plant# 21731 Page: 2 Expires: © MAR 1, 2014

This document does not permit the holder to violate any District regulation or other law.

**% PERMIT CONDITIONS **x*

COND# 22820 applies to S# 1

1. The owner/operator shall not exceed 20 hours per year
per engine for reliability-related .testing.
Basis: Title 17, California Code of Regulatlons, section
93115, ATCM for Statlonary CI glnes] S

2. The owner/operator shall operate each emergency standby
engine only for the follow1ng purposes: to mitigate
emergency conditions, for emission testing to
demonstrate compliance with a District, State or Federal
emission limit, or for rellablllty—related activities
(maintenance and other testing, but excluding emission
testing) . Operating while mitigating emergency

.~ conditions or while emission testlng to show compllance
with District, State or. Federal emlss10n limits is not
limited.

[Bagis: Title 17, Callfornla Code of Regulatlons,
section 93115, ATCM for. Statlonary CI Englnes]

3. " The owner/operator shall operate each emergency standby
englne only when a non—resettable totalizing meter- (with
a minimum display capability of 9,999 hours) that
measures the hours of operation for the engine is
installed, operated and properly maintained.
[Basis: Title 17, California Code ofRegulations, section
93115, ATCM for Statlonary CI Englnes]

4. Records: The owner/operator shall malntaln the following
monthly records in a District-approved log for at least
36 months from the date of entry (60 months if the
facility has been issued a Title V Major Facility Review
Permit or a Synthetic Minor Operating Permit). Log
entries shall be retained on-site, either at a central
location or at the engine's location, and made
immediately available to the District staff upon
request. ‘

a. Hours of operation for reliability-related
activities (maintenance and testing).

b. Hours of operation for emission testing to show
compliance with emission limits.

c. Hours of operation (emergency) .

d. For each emergency, the nature of the emergency
condition.

e. Fuel usage for each englne(s).
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: B4083
BAY AREA AIR QUALITY A

MANAGEMENT DISTRICT \

939 ELLIS STREET , - e S a2 &

SAN FRANCISCO, CALIFORNSA 94109 _

(415} 774-6000 . T@ | OPERATE
Plant# 21731 ~ Page: 3 , Expires: MAR 1, 2014

This document does not permit the holder to violate any District regulation or other law.

%*** PERMIT CONDITIONS *** ;

[Basig: Title 17, California Code of Regulations,
section 93115, ATCM for Statlonary CI Engines]

5. At School, and Near-School Operatlon.
If the emergency standby engine is located on school
~grounds or within 500 feet of any school grounds, the

following requirements shall apply

The ownexr/operator shall not operate each stationary
emérgency standby diesel-fueled engine for non-emergency
use, including maintenance and testlng, during the

following periods:
a. Whenever there is a school sponsored activity (ifthe

engine is located on school grounds)
b. Between 7:30 a.m. and 3:30 p m. on days when school

ig in sessgion.

"School" or YSchool Grounds®™ means any public or private
school used for the purposes of .the education of more
than 12 children in kinderxrgarten or any of grades 1 to
12, inclusive, but does not -include any private school
in which education is primarily conducted in a private
home(s). "School” or *School Grounds® includes any
building or structure, playground, athletic field, oxr
other areas of school property but does not 1nclude
unimproved school property SO

[Bagis: Title 17, Callfornla Code of Regulatlons,
section 83115, ATCM for Staticnary CI Engines]

BB D B T AP o Pt P P A D B O P P Pt NS e P P D S P END OF CONDITIONS R T e L L R L Y
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Bay Area Air Quality *% SOURCE EMISSIONS f* - PLANT $#21731
Management District Mar 14, 2013

Annual Average lbs/day

S# Source Description . . PART ORG NOx  SO2 Co
1 Generator - - o8 - 02
TOTALS . .08 02

Page 4
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SUBJECT PROPERTY

Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange
435-437 Potrero Avenue
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- fastmetrics”

SUSINESS SETWORKS & ERLWIEDGE

Page 1 of 1

To whom it may concern:

Fastmetrics and its customers are pleased to learn of the new proposed datacenter at 435 Potrero Ave,
San Francisco, CA. This new datacenter will greatly enhance the entrepreneurial options in San
Francisco and address the requirement for many Startups of low cost high capac1ty facility. Industry
Capital has put tougher a first rate team, with many years of experience rumning data centers, and we
expect the center to be of great success and benefit to the City business Commumty

- Sincerely,

Andreas Glocker
CEO
Fastmetries, Inc.
415-778-5100
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'SAN FRANCISCO - A
PLANNING DEPARTM EN;T rmbrE
. IISER 16 B sg
99 1650 Mission 5.
I_\L Stite 400
Notlce of Electronlc Transm‘ﬁ:ﬁ S et
_ _ . Recepfion:
Planning Department Response to the 415.558,6378
Appeal of Categorical Exemption for ' o 85400
435 - 437 Potrero Avenue : | |
. Planning
Information:
_ 415.558.6377
- DATE: September 16, 2013
TO: Angela Calvillo, Clerk of the Board of Supervisors
FROM: - Sarah B. Jones, Environmental Review Officer — (415) 575-9034
‘ ' - Corey Teague, Case Planner - Planning Department (415) 575-9081
RE: BOS File No. 13-0805 [Planning/Building Case No. 2013.0477C]

Appeal of Categorical Exemption for 1653 Grant Avenue
HEARING DATE: September 24,2013

-

In compliance with San Francisco’s Administrative Code Section 8.12.5 “Electronic Distribution
of Multi-Page Documents,” the Planning Department has submitted a multi-page response to the
Appeal of Categorical Exemption for 435-437 Potrero Avenue [BF 13-0802] in digital format. Hard
copies of this response have been provided to the Clerk of the Board for distribution to the
appellants and project sponsor by the Clerk of the Board. A hard copy of this response is
available from the Clerk of the Board. Additional hard copies may be requested by contacting the
Corey Teague of the Planning Department at 415-575-9081.

Memo .
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SAN FRANCISCO
PLANNING DEPARTMENT | Memo

1650 Mission St
- - ' : Stuite 400
: San Francisco,
Categorical Exemption Appeal San Fanico,
- : Reception:
435 - 437 Potrero Avenue 418 a8 6378
_ : - Fac
DATE: September 16, 2013 . : 415.558.6408
TO: _. . Angela Calvillo, Clerk of the Board of Supemsors ‘
FROM: Sarah B. Jones, Environmental Review Officer — (415) 558-9048 rr:?:r[r]rlzr;%ion:
v Na:mi‘e Turrell, Senior Environmental Planner — (415) 575-9047 . 415.558.6377
RE: ” BOS File No. 13-0805 [Planning/Building Case No. 2013.0477C] '

Appeal of Categorical Exemption for 435-437 Potrero Avenue
HEARING DATE: September 24, 2013 |
ATTACHMENTS: A. Planning Commission Motion No. 18921
' B. Appeal Letter

PROJECT SPONSOR: David Silverman, Reuben, Junius & Rose, LLP on behalf of Industry Capital
Internet Infrastructure, LLC '
APPELLANT: Mica L. Ringel

INTRODUCTION

This mémorandum and the attached documents are a response to the letter of appeal to the Board of
Supervisors (the “Board”) regarding the Planning Department’s (the “Department”) issuance of a
Categorical Exemption under the California Environmental Quality Act (”CEQA Determmatlon”) for a
project at 435-437 Potrero Avenue (the “Project”).

The Department, pursua.nt to Title 14 of the California Code of Regulations §§15000 et vseq. (CEQA
Guidelines), issued a Categorical Exemption for 435-437 Potrero Avenue on July 3, 2013 finding that the
proposed project is exempt from the California Environmental Quality Act (CEQA) as a Class 1
categorical exemption under CEQA Guidelines Section 15301.

The decision before the Board is whether to uphold the Department’s decision to issue a categorical
exemption and deny the appeal, or to overturn the Department’s decision to issue a categorical
exemption and return the project to the Department staff for additional environmental review.

. SITE DESCRIPTION & PRESENT USE

The project site is Tocated on the east side of Potrero Avenue between 17th and Mariposa streets. The
irregularly shaped parcel is nearly 5,000 square feet in area and contains an approximately 10,000 square
foot, two-story structure built in 1950. The building was occupied as an Internet Services Exchange (ISE)
from 2000 to 2010 (most recently d.b.a. Astound Networks). The property is located within the UMU
(Urban Mixed Use) District with a 58-X height and bulk district. -

Memo
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BOS Categorical Exemption Appeal : CASE No. 2013.0477E
Hearing Date: September 24, 2013 v 435-437 Potrero Avenue

The project site is located in an area where the commercial nature of Showplace Square and lower Potrero
begins to transition towards a mix of uses, including residential. It is surrounded by a mix of building
- types and sizes, and land uses. The subject property is located in a cluster of UMU zoning that also
borders RH-2 (along Utah Street) and PDG-1-G. Land uses on the subject block incdlude 4 gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential development
(480 Potrero Avenue). Nearby landmarks include Franklin Square, the Potrero Shopping Center, and the
~ Soka Gakkai Internat10na1 of America Buddhist Center. :

PROJECT DESCRIPTION

The proposed project would estabhsh an Intemet Semces Exchange (ISE) to occupy the entire bulldmg of
approximately 10,000 sq. ft. through the Eastern Neighborhoods Legitimization program. No changes to
the exterior of the building are proposed except for some additional screening for the existing rooftop
mechanical equipment. In contrast to larger ISEs, this project’s small scale, local ownership, and central
location will allow it to provide services to smaller users and businesses within the City. '

BACKGROUND

On Apnl 18, 2013, David Sllverman on behalf of Industry Capltal Internet Infrastructure, LLC

(hereinafter “Project Sponsor ") filed an application with the Planning Department (hereinafter

“Department”) for Conditional Use authorization under Planning Code Sections 179.1, 227(r), 303, and

303(h), to allow approximately 10,000 gross square feet (gsf) of Internet Services Exchange on the entirety

of both floors of the ex15t1ng two-story bulldmg within a UMU Zoning District and 58-X Height and Bulk
District.

~ On June 4, 2013, the Zoning Administrator determined that the entire buiiding is eligible to be legitimized
as an ISE pursuant to' Planning Code Section 179.1, because it had been used as an ISE from 2000 to 2010,
and the building has not been used for any other use since 2010.

When the case report was issued on July 3, 2013, the Department had not received any comments from
the public explicitly supporting or opposing the project.. Several neighbors did express concern about
aspects of the project that were generally related to operation of the backup generator. These concerns -
were based on their experiences from previous operators of the building. One neighbor on the subject
block clarified that they were opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

On July 10th and 11th, the Department received new emails from two neighbors on the project block,
opposed to the project; one email was from a resident approximately four blocks away; and the other
email was from a resident who did not identify their address. The primary. concerns raised in the emails
related to noise, vibrations, and discharge from the backup generator in the building.

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exemption Appeal o -' CASE No. 2013.0477E
Hearing Date: September 24, 2013 ' . 435-437 Potrero Avenue

On July 11, 2013, the San Franéisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed pubhc hearing at a regularly scheduled meetmg on Conditional Use Application No. 2013.0477C.
- The Commission approved Motion No. 18921 adopting findings relating to the approval of CU
Authorization pursuant to Planning code Section 179, 227(r), 303, and 303(h), to allow approximately
10,000 gsf of ISE on the entirety of both floors at 435-437 Potrero Avenue.

On August 12, 2013, a timely appeal of the Categoncal Exemphon Determmahon was filed by Mica L
Ringel. :

. CEQA GUIDELINES

Section 21084 of the California Public Resources Code requires that the CEQA Guidelines identify a list of -
* classes of projects that have been determined not to have a s1gmf1cant effect on the environment and are
exempt from further environmental review.

In response to that mandate, the State Secretary of Resources found that certain classes of projects, which
are listed in CEQA Guidelines Sections 15301 through 15333, do not have a.significant impact on the
. environment, and therefore are categorically exempt from the requirement for the preparation of further
environumental review.

CEQA State Guidelines Section 15301 (Existing Facilities), or Class 1, provides an exemption from
environmental review for the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures , facilities, mechanical equipment, or topographic
features, involving negligible or no expansion of use beyond that ex15hng at the time of the lead agency’s
determination.

APPELLANT ISSUES AND PLANNING DEPARTMENT RESPONSES

The concerns raised in the August 12, 2013 Appeal Letter are cnted in a summary below and are followed
by the Department’ § responses.

Issue 1: The appellant alleges that there has been no disclosure of the adverse environmental and
health effects to the surrounding neighborhood from the project sponsor or by Planning. The appellant
contends that there is a 4,000 KW generator on site, emitting toxins into neighboring backyards, and that
adverse environmental and health effects have not been disclosed. The appellant contends that the
generator on the subject property may be on during an interruption of power and run for many hours
hours unattended, subjecting the neighborhood to industrial strength diesel emissions. The appellant
contends that there is an electrical hum emanating from the building.

Response 1: The Planning Department appropriately considered baseline conditions and regulation of
the onsite generator. The conditions identified by the appellant eonstitute baseline conditions for
environmental review. . They are not impacts of the project as proposed. Significant impacts under
. CEQA are defined as substantial adverse changes to the physical environment resulting from the project.
Therefore, the categorical exemption for the project appropriately did not consider existing conditions on -

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exemption Appeal CASE No. 2013.0477E
Hearing Date: September 24, 2013 ' 435-437 Potrero Avenue

the project site as impacts of the proposed project. The generator on the site is regulated through the Bay
Area Air Quality Management District (BAAQMD) permit process and through the project Conditions of
Approval as described below.

There is no evidence that the proposed project will have a significant effect on the environment. The on-
site existing 400 KW (not 4,000 KW) backup generator complies with all relevant controls and is
permitted by the BAAQMD (Permit No. 21731). BAAQMD Regulation 2.5 requires the applicant
receiving a permit for a new source (in this case the existing generator) to install Best Available Control
- Technologies for toxics if the new source results in a cancer risk of one per million persons exposed.

BAAQMD cannot permit any new source that results in an excess cancer risk of 10 per million persons
exposed. Pursuant to the BAAQMD permit, the generator on site is not allowed to run for more than 20
hours per year and must keep a monthly log of the following:

* Hours of operation for maintenance and testing, emission testing, and for each emergency;

e Nature of any emergency; and

e Fuel usage.

As required by the Conditions of Approval, Compliance, Monitoring, and Reporting Performance
“Conditions of Approval”) attached to Conditional Use Permit 18921, the project sponsor shall submit an
annual report to the Department of the environment and the Planning department, which contains the
following; '

e Annual energy and fuel consumption of all users at the project site;

"¢ Number of diesel generators and hours of usage;
e Evidence that diesel generators are in compliance with all applicable local, regional, state and
federal permits, regulations, and laws; and
e Other information as the Planning Commission may require.

The Conditions of Approval also require adequate soundproofing or insulation such that the fixed-source
noise from the site will not exceed decibel levels specified in the San Francisco Noise Control Ordinance,
and that the project sponsor shall attempt to reduce vibration from equipment within the building and on
the roof through repair, retrofit, or replacement of equipment. The Department has addressed the
conditions associated with the existing generator on the site through the approval of the project’s
conditional use authorization, which is not on appeal. Because the generator is an existing condition that
is regulated through the BAAQMD process, there is no significant impact under CEQA and, therefore, no
mitigation is required. -

Issue 2: The appellant is concerned that the project site was vacant for three years, and contends that
therefore the proposed project fails to meet the CEQA State Guidelines Section 15301, or Class 1
guidelines of an “existing facility.” The Appellant contends that prior to 2010, internet services were not
provided from the project site, but rather from the Data Center at 200 Paul Street, and that the project is
an .expansion of use. The Appellant maintains that the project should have been analyzed as a new
project, rather than “legitimized” as an existing business, thus avoiding environmental review.

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exerhption Appeal , | CASE No. 2013.04?7‘E
Hearing Date: September 24, 2013 '  435-437 Potrero Avenue

Response 2: The use on the project site is an existing use and the proposed project would not be an
expansion of the existing use. The Department found that the ISE has existed at the site for 10 years, and
that, according to lease documents, business tax, documents, building permits, utilify bills, and insurance
documents indicated that the building remained occupied until 2010; and that since that time no new use
was established in the building, and it has been actively marketed as an Internet Services Exchange and
that the use was not abandoned. The Department’s determination was used to conclude, pursuant to

. CEQA Guidelines Section 15301, is that the proposed project is an exiéting facility and would involve
negligible or no expansion of the existing use. The issue of eligibility for legitimization is not a CEQA
issue, and consistency with zoning is not a requirement under the Class 1 exemption.

Issue 3: The appellant states that an ISE was principally permitted under the previous M-1 (Light
Industrial) use, but is prohibited under the Eastern Neighborhoods rezoning to UMU and that the
proposed use should have been analyzed as a new project rather than a “legitimization.” The appellant
contends that the former tenant did not obtain permits with Planning for an ISE, and never finalized any
permits with the Building Department. The Appellant states that the former tenant terminated use when
they left the building in 2010 that landlord is trying to continue the use through the “Legitimization”

program.

Response 3: The issue of eligibility for legitimization is not a CEQA issue. The appellant’s remarks are
address below for informational purposes, but are not related to the appropriateness of issuing a Class -
1 exemption for the project. The Zoning Administrator issued a Letter of Legitimization for this project
on June 3, 2013, stating that the approximately 10,000 gross square foot ISE was eligible for legitimization
pursuant to Planning Code Section 179.1. A land use must be found to be existing and active pursuant to
the Plarning Code in order to be eligible. By issuing the Letter of Legitimization, the Zoning
Admiinistrator made the determination that the ISE use was in fact still active. That letter was not
appealed and the appellant’s Request for Jurisdiction at the Board of Appeals was denied.

The Planning Department estabhshed through Planning Code Section 179.1 a time limited program
wherein existing uses in the Eastern Neighborhoods plan area that have operated without the benefit of
required permits, may seek those permits. This Section of the Planning Code applies only to property
located in the Eastern Neighborhoods Mixed Use Districts, the SLI District, or any PDR D1str1ct which is
located within the boundanes of the Eastern Neighborhoods Project Area. :

To be eligible under this provision, the Zoning Administrator must determine that the land use;
* exists as of the date of the application; : ' '
e, would have been principally permitted or permitted with conditional use authorization under
‘ provisions of the Planning Code that were effective on April 17, 2008; '

e would not be permitted under current provisions of this Code;

e isaland use that either has been regularly operating or functioning on a continuous basis for no
less than 2 years prior to the effective date of this Section; or has been functioning in the space
since at least April 17, 2008, and is associated with an organization, entity or enterprise which has
been located in this space on a continuous basis for no less than 2 years prior to the effective date
of this Section; '

e isnot accessory to any other use; and

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exemption Appeal - CASE No. 2013.0477E
Hearing Date: September 24, 2013 435-437 Potrero Avenue

¢ isnot discontinued and abandoned pursuant to the provisions of Section 183 that would
- otherwise apply to nonconforming uses. :

The Zoning Administrator found that proposed ISE has existed at the site for 10 years, and that,
according to relevant documents the building remained occupied until 2010; and that since that time no
new use was established in the building, and it has been actively marketed as an Internet Services
‘Exchange. The Zoning Administrator therefore determined that the ISE use was not discontinued or
abandoned. Subsequent to this determination, a Conditional Use authorization was approved to legally
- convert the subject building to Internet Services Exchange. '

The appellant is correct that the previous tenants at the project site did not obtain the required permits to

legally establish the ISE use. However, that very fact supports the legitimization of this project because

Section 179.1(a) states that “the purpose of this Section is to establish a time-limited program wherein

existing uses that have operated without the benefit of required permits [emphasis added] may seek
- those permits.”

A land use is not considered discontinued or abandoned simply through the vacating of a tenant. Section
183 states that “whenever a nonconforming use has been changed to a conforming use, or discontinued
for a continuous period of three years, or whenever there is otherwise evident a clear intent on the part of
the owner to abandon a nonconforming use, ‘su'ch use shall not after being so changed, discontinued or
abandoned be reestablished, and the use of the property thereafter shall be in conformity with the use
. limitations of this Code for the district in which the property is located.” The subject building was not
converted to a different use (i.e. “changed to a conforming use”) after the last tenant vacated in 2010.
Additionally, there was a clear intent to continue the ISE use in the building by actively marketing it as an
ISE site since that time. The Project Sponsor has also actively pursued the continuation of the use w1thJ.n
that three year period by requesting legitimization of the ISE use.

CONCLUSION

No substantial evidence supporting a fair argument that a significant environmental effect may occur as a
- result of the project has been presented that would warrant preparation of further environmental review.
The Department has found that the proposed project is an existing facility involving negligible or no
expansion of use beyond that existing at the time of the lead agency’s determination. The Appellant has
not provided any substantial evidence or expert opinion to refute the conclusions of the Department.

For the reasons stated above categorical exemption complies with the requirements of CEQA. The
Department therefore recommends that the Board uphold the Determination of Exemption from
Environmental Review and deny the appeal of the CEQA Determination.

* SAN FRANCISCO
PLANNING DEPARTMENT
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" SAN FRANCISCO |
PLANNING DEPARTMENT

Subject fo: (Select only if applicable) Yy 6'50 Mission St.

O Affordable Housing (Sec. 415) ) O First Source HiringA(Admin. Code)- ' Suite 400
N ; . y ' " San Franciseo,
O Jobs Housing Linkage Program (Sec. 413) {J Child Care Requirement (Sec. 414) CASH103.2479
- 0 Downtown Park Fee (Séc. 412) . 1 Other (TIDF - Sec. 411) )
: ' Recepfion:
415.558.6378
) ac ‘
Plannlng Commission Motion No. 18921 H15.558.6408
HEARlNG DATE: JULY 11, 2013 - Planning
o Information:
. . 415.553.6377
Date: . July 3, 2013 '
. Case No.: 2013.00477 C )
Project Address: ~ 435-437 Potrero Avenue o
Zoning: UMU (Urban Mixed Use) District
58-X Height and Bulk Dlstnct
" Block/Lot: 3974/022

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
: 1 Sansome Street, 15% Floor
‘ San Francisco, CA 94104
Staff Contact: Corey Teague — (415) 575-9081
a corey.teague@sfgov.org

ADOPTING FINDINGS RELATING TO 'THE APPROVAL OF CONDITIONAL USE
" AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 .GROSS SQUARE FEET OF INTERNET SERVICES:
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED 'USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK -
DISTRICT. '

PREAMBLE

On April 18, 2013, David Silvérman, on behalf of Industry Capital Intemet Infrastructure, LLC
* (hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
' 303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange ‘on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zomng District and 58-X-
Height and Bulk District. : :

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

1760
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Motion No. 18921 . 3 . CASENO.2013.0477.C
Juty 11,2013 , .. 435-437 Potrero A_venue ’

w The Pro]ect is exempt from the California Envuonmental Quallty Act ("CEQA") as a'Class 1 categorical
exemption. - - - .

The Commission has heard and considered the testimony presented to it at the public hearing and has
further considered written materials and oral testxmony presented on behalf of the apphcant, Deparlment '
staff, and other mterested parties. . v

MOVED that the Commission hereby-authorizes the Conditional.Use requested in Application No.
2013.0477C, subject to the cond.lﬂons contained in EXH]BI’I‘ A” of this IIlOthIl, based on the following
. findings: . - :

FINDINGS

- Having reviewed the matenals 1dent|ﬁed in the preamble above, and having heard all testxmony and
arguments this Comrmssmn ﬁnds condudes, and determines as foﬂows :

1.

2,

w

“The abm_/e redtal‘s are accurate and constitute findings of this Commission.

Site Description and Presenf Use. The project is located -on the.east side of Potrero Avenue
betweén 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)

 District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square

feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Intemet Services Exchange from 2000, to 2010 (most recently -
d.b.a. Astound N etworks) : - '

Sun‘o‘unding Pfoperties and Neighborhood. The project site is Iocated in an area where the

commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a .

- mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
_ RH—Z (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art.
' stud.lo auto repair shop, residential buildings, and a vacant lot proposed for. residential

development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero

_ Shopping Center, and the Soka Gakkai International of Amenca Buddhist Center. .

Project Descu_ptlon. _Ihe apphcant proposes to establish an Int'emet Serv1ces Exchange (I5E) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed

.except for some additional screem'hg for the existing rooftop mechanical equipment. In contrast

to larger ISEs, this project’s small scale, local ownership, and’ central location will allow it to -
provlde services to smaller users and busmesses W1thm the City.

Public Commeﬁt. When the case report was issued on Iune 3 2013 the Depa.rtment had not

,receWed any comments from the public explicitly supporting or opposing the project. However,

several neighbors did express concerns about specific aspects of the project that were generally

relatéd o the operation of the backup generator. These concerns were based on their experiences
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from previous operators of the building. Additionally, one neighbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project.
.Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

. On July 10% and 11%, the Department received new emails of opposition from two neighbors on
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn’t identify their address. The primary
concerns in those emails stem from the p‘ofenﬁal noise, vibrations, and .dischar'ge frO]I_‘L the backup
generator in the building. '

6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A. legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
. subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use.
- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 fnr this
: pra]ect stating that the appranmately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization
under the provisions of the properties former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing apphcanons for Condmonal Use approval. On balance the project does comply with -
said criteria in that: : :

- A The 'propos'ed new uses and building, at the size and intensity contemplated and-at the
proposed location, will provide a development that is necessary or desirable, and compatible
with, the naghborhood or the community.

* The proposed Internet Services E_xchangé has already existed at the site for more than ten’ years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale option for small businesses
within the City for data and znforma.fzon storage. -

B. The proposed project will not be detrimentz_nl _té the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project
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that could be defrimental to the health, safety or convenience of those residing-or Workmg
the area, in that: .-

Nature of proposed site, including its size and shape and the proposed size, shape and
arrangement of structu.res, '

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buﬂdmgs in the area. The pra]ect would not enlarge ar .
reduce the 51ze ofthe building. .

The accessiblhty and traffic patterns for persons and vehicles, the type and volume of
such traffic, and the adequacy of proposed off-street parking and Ioadmg,

. The nature of tke pro]ect is such that very little traffic will be generated because it is not a typical

commercial use where customers come to the place of business to receive a service or purthase a
good. Additionally, only two to four workers will be present at a time. 'I'hzrqfore, the project will
not create issues for m;ﬁ‘ic or parkzng T

The 'safegua.rds afforded to prevent noxious or offensive emissions such as noise, glare, |
dust and odor; .

The existing HVAC equipment consists of seven fan units that will comply with the San Francisco
Noise Ordinance the equipment tmd does ot emit any dust or odors. The backup generator will
only be used for testmg and in emergencies like power outages :

Treatment given, as appropriate, to such aspects as landscapmg, screening, open spaces,
parkmg and loading areas, service areas, hghtlng and signs; -

The exzsi-mg buz’ldmg covers the entire site and includes no open space or landscaped aress. All

lzghtzng and signing will meet Planmng Cade requzrements

C. That the use as proposed wﬂl comply with the apphcable prov151ons of the Planning Code
.and will not adversely affect the General Plan.

SAN FRARCISCD
o AnIRITRIr

The Project complzes with all relevant requzremenfs and standards of the Planning Code and is
consistent with objectives and policies of the General Plan s detailed belaw

That the use as proposed Would provide development that isin confonmty with the purpose

_ of the applicable Ne1ghborhood Commeraal District.

' The project is not located within a Neighborhood Conimercial District.
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8. Planning- Code Section 303(h) éstablishes_ additional criteria for the Plapning Commission to
consider when .reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

a. The intensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area;

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. 'Additio'nally, the existing building is not currently designed to easily
accommodate a more actme commercial use, and therefore is suitable for an Internet Services
Exchange.

b The building in which the use is located is designed in discrete -elememts, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

 The existing building is two stories and approximately 30 feet high. I t was originaly built in 1950
and is representative of the size and scale of buildings in the area. The pro]ect would not znltzrge or
reduce the size of the buﬂdzng

¢ Rooftop equipﬁent on the.buildihg in which the use is located is screened appropriately;

The project is required to provide adequate screening of robﬁop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion. '

d. The back-up power system for the proposed use will comply w1th all apphcable federal '
 state, regional and local air pollutlon controls

The existing backup generator complies with all relevant controls and is permitted by the Bay
Area Air Quality Management District ( Permzt No. 21731).

e. Fixed-source equipment noise does not-exceed the decibel levels specified in the San
- Frandisco Noise Control Ordinance;

A consultant is currently conducting a noise analysis for this building. The building’s rooftop

" mechanical equipment will be altered andjor replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local .
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requlrement is also listed as Condition of Approval
No. 11 of this motion.
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The building is designed to minimize energy consumpuon, such as through the use of
energy-efficient technology, including without limitation, heahng, ventilating and air

- conditioning systems, hghtmg controls, natural ventilation and recapturmg waste heat,

and as such commercmlly available technology evolves; .

The existing équipment at the site 3 ﬁd_ly ‘operable. However, the project will. also use the
following energy saving technigues to reduce the total power consumption of the building:
" 1) Enmergy efficient Toshiba GI0000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.
2) Cold isle containment, which can reduce the power assocuzted unth mechanical cooling by
25 to 30 percent.
' 3) Airside economization, which can reduce the cooling power consumption by an
estimated 50 to 60 percenf.

The project sponsor has examined the feasibility of s’upplvying. and, to the extent feasible,

- will supply all or a portion of the building's power needs through on-site power

generation, such as through the use of fuel ce.lls or co—generahon,

The pro]ect sponsor studied the feasibility of using on-site Co-generation and fuel cells. However,

. due to the limited lot size, such power genemﬁon is-not possible. -

The project sponsor shall have submitted de31gn capacity and pro;ected power use of the
building as part of the conditional use apphcatlon,

The buﬂdzng is served by PG&E with a 1 0 mega volt ampere (“MYV. A”) dedzcafed undergraund
feed transformer that is located inside the building. This translates into a serviced capacity of
approximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the’ -
projectéd maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per-' month. '

- The foZZawzng table prazndes projected monthly energy use per year as the building is leased up

_ over time:
Po'zuer Use per Month - . 2013 2014 - 2015 . 2016
Total Capacz'ty (KWh) 36000 | . 216,000 360,000 540,000

.9, General Plan Comphance 'Ihe Pro;ect is, on balance, consistent with the followmg Objecnves .
and Policies of the General Plan.

COMMERCE AND INDUSTRY
Objectives and Policiés

OBJECTIVEL:

SAN FRANGISCO
P_annen
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10.

MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Pohcyll .

Encourage development which provides substantial net benefits and minimizes undesuable
consequences. Discourage development that has substannal undesirable consequences that
cannot be rrutlgated :

. The project will provzded a much needed support service for ather businesses within the City without
producing undesirable consequences.

OBIECTIVEB
PROVIDE - EXPANDED . EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

- Policy 3.4z

Assist newly emerging economic activities.

OBJECTIVE &
IMPROVE THE VIABILITY OF  EXISTING, INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.-

Policy 4.1:

Majntain and enhance a favorable business climate in the city.

Pohcy 4.2: )

Promote and attract those economic activities with potentlal benefit to the City.

The project will provided a much needed support service for other businesses to locate und grow within the

City, especially businesses with tecknologlcal support needs.

Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency with said pohaes On balance, the project does comply with said

policies in that:

A. That exsting rteighborhood—serving retail uses be preserved and enhanced and future’
opportunities for resident employment in and ownership of such businesses be enhanced. .

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
" area. ’ :

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods.

4
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11.

" SaN FRANCISED :

The proposed use has existéd within the subject building since 2000 (including periods of vacancy).
Continuing t‘he use at this location will not zmpact existing houszng or neighborhood character.

. Thatthe Crty s supply of affordable housmg be preserved and enhanced,

No housing is a‘eated or removed as part of this project.

. That commuter traffic not impede MUNI tran51t service or overburden our streets or

ne1ghborhood parkmg

The nature of the project is such that very little traffic will be genemted because it is not a typzcal o
commercial use where customers come to the place of business to receive a service or purchase a good. '
Addztwnally, only two ' to four workers will be present at a time. Therefore, the pro]ect wﬂl nof create
issues ﬁJr traffic, paﬂang, or MLINI ’

That a dlverse economic base be maintained by protecting our industrial and service sectors :
from drsplacement due to commerdial office development, and that future  opportunities for .

 resident employment and ownershrp in these sectors be enhanced

The Project will not displace any service or mdustry establishment, . but will instead preserve and
industrial service that has existed at this site since 2000 ‘

That the City achieve the greatest possible preparedness to protect against m]ury and loss of
life in an earthqua.ke .

" The project includes no significant chazzges.to the existing building.
. That landmarks and historic buildings be 'preserved.

The subject buzldmg was determmed ta not be a hzstom: resource by the Shawpluce Square/Northeast .
Mission Historic Survey.

_ That our parks and open space-and their access to sunlight a.nd vistas be protected from

evelopment

The project will have no impact on exzsimg parks and open spaces.

The Pro]ect is consistent with and would promote the general and specrfic purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stability of the nerghborhood and would constitute a beneficial development o

. "I'he Commission hereby finds that approval of the Condrtlonal Use authorization Would promote
~ the health, safety and welfare of the City. :
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DECISION

That based upon the Record, the subrmssmns by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use |
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
mcorporated herein by reference as though fully set forth.

APPEAL AND EFFECI'IVE DATE OF MO'['ION Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supemsors within thirty (30) days after the date of this Motion No.

18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supemsors For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.

T hereby certify that the Plarining Commission ADOPTED the foregoing Motion on July 11, 2013. '

Jonas P. Ionin

Acting Commission Secretary
) AYES: . Commissioners Antonini, Borden; Fong, Moore, and Wu
NAYS: Commissioner Sugaya .

 ABSENT:.  Commissioner Hillis

ADOPTED: - July 11,2013
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EXHIBIT A
| AUTHORlZATlON B

This authonzahon is for a conditional use to allow approxtmately 10,000 gross squa.re feet of Intemet
Services Exchange on the exmrety of both floors of the existing two-story building located at 435437
 Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(z), 303, and

. 303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and.
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herem run with the property and not
© witha- parttcular Pro]ect Sponsor, busmess or operator

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Pro;ect the Zonmg
- Admindstrator shall approve and order _the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is

subject to the conditions of approval contained herein ‘and revxewed and’ approved by the Plannmg .

. Commission on July 11, 2013 under Motion No 18921.

| PR[NTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exhibit A* of this Planning Commission MOthII No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit .
application for the Project. The Index Sheet of the constructioni plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications.

-SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent ‘

responsible party

CHANGES AND MODIFICATIONS

. ‘Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require Planmng Comm:ssxon approval of a
new Conditional Use authorization.
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Conditions of Approval, Comphance Monitoring, and Reportlng
PERFORMANCE

1.

Validity. The authorization and nght vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a

Building Permit or Site Permit to construct the project and/or commence the approved use within

this three-year period.
For information about compliance, contact Code Enforcement, Plannmg Departmznt at 415-575-6863,

T www.sf zlanmn,? oreg.

Expiral:ion and Renéwal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the. project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new. application for
Authorization. Should the project spbnsbr decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of
the Authorization: Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall determme the extension of time for the continued
validity of the Authorization.

For information about campham:e contact Code Enforcement, Planning Department at 415-575-6863,

- www.sf-planning.org.

Dﬂigent pursuit. Onee a site or Building Permit has been issued, construction must commence .
within the timeframe required by the Department of Building Inspection and be continued °

diligently to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three ©) years have passed since this Authonzatton was

. approved.

For information about compluznce contact Code Enforcemenf Planning Department at 415-575-6863,
www. i—ylannmg org. :

Extension. All ime limits in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where itnplementaﬁon of the project is delayed by a public agenicy, an
appeal or a legal challenge and only by the length of time for Wthh such public agency, appeal or
challenge has caused delay. '
For information about complwnce contact. Code Enforcement, Planning Depari'ment at 415. -575-6863,
wuww.sfplanning.org.

Conformity with Cuwrent Law. No application for Building P.ermit,. Site Permit, or other

"entitlement shall be approved unless it complies with all applicable provisions of City Codes in

effect at the time of such approval. For information about compliance, contact Code Enforcement
Planning Department at 415- 575 6863, www.sf-planning.org.

DESIGN - COMPLIANCE AT PLAN STAGE

6.

Rodftop Mechanical Equipment. Pursuant to Planning Code 141, the Pfoject éponsor shall

~ submit a roof plan to the Planning Department prior to Planning approval of the building permit
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application. Rooftop mechanical equipment, if any is pfoposed as part of the Project, is required
to be screened so as not to be visible from any point at or below the roof level of.the subject

* building. .

* For information about comphance contact the Case Planner, Planning Department at 415.558- 6378

ww. sf—glamzmg org

PROVISIONS.

7.

Transit Impact Development Fee, Pursuant to Plannmg Code Section. 411 (formerly Chapter 38

. of the Admmlstrauve Code), the Project Sponsor shall pay the Transit Impact Development Fee

(TIDF) as requned by and based on drawings submitted with the Building Permif Application.

"Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide .

the Plamung Director with certification that the fee has been paid.
For information about complmnce, contact the Case Planner Planning Depnriment at 415-558-6378,

wiww.sf-planning.org.

MONITORING

: 8

Reporting. As long as the use remiains an Intemet Services Exchange the pro]ec:t sponsor shall :
submit to the Planning Department on an annual basis power use statements for the previous,
twelve-month period as provided by all suppliers of utilities.and shall submit a written annual

_ report to the Department of Environment and the Plarming Department which shall state: (a) the

annual energy consumption and fuel consumption of all tenants and occupants of the Internet -

" Services Exchange; (b) the number of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and laws; . -

and (d) such other information as the Planning Commission may require.

For information about compliarice, contact Code Enﬁ)rcement Plannmg Deparfment at 415-, 575-6863

wuno.sfplanning.org. . .

Enforcement. Violation of any of the Planning Departmént conditions of. approvél contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to- the enforcement procedures. and administrative penalties set forth under Planning Code .

* - Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to

10.

SAN FRANCISGO

other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enﬁ:rcemeut Planning Department at £15-575-6863,

www.sf-planning.org.

Revocation due to Violation of Conditions. Should implementation of this Project result in

_complaints from- interested property owners, residents, or. commercial lessees which are not

resolved by the Project Sponsor and found to be in violation of the: Planning Code and/or the
spedific conditions of approval for the Project.as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a public
hearing on the matter to cons1der revocation of this authorization.
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For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
www.sf-planming.org. . '

_OPERATION

11.

Noise Control. The premises shall be adequately soundprooféd or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the

. San Francisco Noise Control Ordinance.

12.

13.

14.

15.

16.

For information ahout compliance with the ﬁxed mechanical objects such as rooﬁop air conditioning,
restaurant ventiation systems, and motors and compressors with acceptable noise levels contact the
Enmranmental Health Section, Department of Public Hedlth at (415) 252-3800 wunp.sfdph. org

Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment.
For information about camplmnce, contact Code Enforcement, Planning Department at 415-575-6863,

- wunp.sf-planning.org.

Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the
backup generatdr such as use of biofuels insfead of diesel fuel to operate the backup gené_rator
For information about compliance, contact Code Enfvrcement Plannmg Department at 415-575-6863,
www.sf-planning.org. :

Sidewalk Maintenance. The Project Sponsor shall maintain the main. entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards. .
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public
Works, 415-695-2017, http//sfdpw.org. ;
Co_r'nim_mity Liaison. Prior to issuance of a building permit to comstruct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to oWne'rs and occupants of nearby properties. The Projéct
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such chaﬁge. The community liaison shall
report to the Zoning Administrator what issues, if any, are of concemn to the community and what
issues have not been resolved by the Project Sponsor.

For znformahon about compliance, contact. Code Enforcement Plannmg Department at 415-575-6863,

WWww.sf- Zcznnm .0Tg.

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shall focus on the
operation of the buﬂding during that time, especially regarding the generation of noise and
emissions from the backup generator and other equipment.

For information about compliance, contact Code Enforcement, Planning Deparhnent at 415-575-6863,
www.sf-planning.org.
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ConditionalUse = O am
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_ HEARING DATE: JULY 11, 2013 - _ CA 041032473
_ . _ : - ‘ Receptior:

Date: July3,2013 - , ) | M558

Case No.: © 2013.00477 C oo : : "R

_ Project Address: . 435-437 Potrero Avenue v S 415.558.6409
Zoning: ' UMU (Urban Mixed Use) District -~ . o - ' ming
S 58-X Height and Bulk District’ '_ , - .. nformation;

 Block/Lot: | 39740022 - - 4155586387

Project Sponsor: . Industry Capital Intemet Infrastructure, LLC
’ - 1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact: Corey Teague ~(415) 575-9081

" corey.teague@sfgov.org
Recommendation:  Approval with Conditions

PROJECT DESCRIPTION

The applicant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of
approximately 10,000 square feet through the Eastem Neighborhoods Legitimization program. No
changes to the exterior of the building are proposed except for some additional screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this pro;ect’ s small scale, local ownership, and
cemral location will allow it to prov1de services to smaller users and businesses w1thm the City.

SITE DESCR!PTION AND PRESENT USE

The project is located on the east side of Potrero Avenuse between 17% and Manposa Streets. The property
is located within the UMU - (Urban Mixed Use) .DIStﬂCt with a 58-_X height and bulk district. The
irregularty shapeci parcel is nearly 5,000 square feet and contains an approximately 10,000 square foot,
two-story building that was built in 1950 and the building was occupied as an Internet Services Exchange
from 2000 to 2010 (most reoenﬂy db.a Astcrund Networks). .

X SURROUNDING PROPERTIES AND NEIGHBORHOOD

The pro]ect site is located in an area where the commercial nature of Showplace Square and lower Potrero
beginis to transition towards a mix of uses, induding residential. As such, it is surrounded by a mix of

" building types and- sizes, and a mix of land uses. The subject property is Iocated in a duster of UML
zoning that also borders RH-2 (along Uteh Street) and PDR-1-G. Land uses on the subject block include a
gas station, art studio, auto repair shop, residential buﬂdmgs, and a vacant lot proposed for residential
development (480. Potrero Averme). Other nearby landmarks include Franklin Square, .the Potrero -
Shopping Center, and the Soka Gakka1 International of America Buddhist Center.

www.sfplannifglotg
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‘ ENVIRONMENTAL REVIEW -

The Project is exempt from the California Environmental Quahty Act ("CEQA") asa Class 1 categoncal
exemption.

" HEARING NOTIFICATION

Tlus project was originally scheduled and noticed for a public hearing on June 13, 2013 It was continued
to July 11* because the notification poster on site was torn down and not replaced in a reasonable amount
of time. The poster was replaced and advertised the new hea.rmg date of July 11, 2013.

Classified News Ad 20days |  May 24,2013 May 22,2013~ | 22 days
Posted Notice 20 days May 24, 2013 May 24,2013 | 20days
| Mailed Notice 20 days May 24, 2013 - May 23, 2013 21 days

PUBLIC COMMENT

= The Department did not receive any comments from the project explicifly supporting or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operaﬁon of the backup generator

' ISSUES AND OTHER CONSIDERATIONS

= On June 4, 2013, the Zoning Admiristrator determined that the entire building is eligiblé to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

*= A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commerdal and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noxse Ordinance (Section
2909 of the San Franasco Police Code).

REQUIRED COMMISSION ACTION

In order for the proposed ISE to be approved, the Commission must grant conditional use authorization
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Planning Code Sections 179.1,
227(x), 303, and-303(h).

BASIS FOR RECOMMENDATION

. 'I'he existing building was used as'an ISE from 2000 to 2010 without any formal complaints from
the community. - :

. SAR FRANCISCE - 1774 . ‘ 2
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Executive Summary - . - - CASE NO. 2013.0477C
Hearing Date: July 11, 2013 . 435437 Potrero Avenue

'« The project will provide needed supportxve techmcal services for busmesses that are locatmg or
growmg in ’rhe Gity. . :

« The project is consistent with the Planning Code, Mission Area Plan, and the General Plan
overa]l.

RECOMMENDATION: ‘Approval with Conditions

Attachments:
Parcel Map
SanbornMap | © |
Aerial Photographs
Site Photo
Zoning Map
_ Draft Motion
Sponscr Submittal
- -Project Narrative
-Reduced Size Plans

CT: G:ADocuments\CR2012435 Polrern Ave\Execufive Summary.doc

~
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~Parcel Map
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Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange
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Site Photo

Conditional Use Hearing’
Case Number 2013.0447C
Internet Services Exchange
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BOARD OF SUPERVISORS !
CITY & COUNTY OF SAN FRANCISCO- B
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1
. APPEAL OF THE

'EXEMPTION DETERMI;NAT'Iéﬁ
&
co_NﬁrrIoNAL USE PERM_IT
INTERNET smiﬁcﬁ:s EXCHANGE

'435-437 POTRERO AVENUE

CASE NO. 2013.0477C

. MICALRINGEL

485 Potrero Avenue, Unit C

San Francisco, CA 94110

415.519.7523 _

supermica@gmail.com
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MICA I.RINGEL
485 Potrero Avenue, Unit C
San Francisco, CA 94110

415519.7523

_ supermica@gmail.com

August 12, 2013

Board President David Chiu’ :
and Members of the Board of Supervisors
~ c/o Angela Calvillo,

Clerk of the Board of Supervisors

1 Dr. Carlton B. Goodlett Place

San Francisco, California 94110

BY HAND DELIVERY

Re:  Appeal of Categorical Exemption Determination
Appeal of Conditional Use Permit
435-437 Potrero Avenue '
Case No. 2013.0477C
‘Legitimized Internet Services Exchange

Dear President Chiu and Supervisors:

Iam ai)p:ealing a determination made by the Planning Department and Commiséion (hereinafter
collecﬁvély “Planning”) that a Conditional Use (CU) Permit to establish an Internet ‘Sérviccs

- Exchange (ISE) at 435-437 Potrero Avenue is somehow exempt from the provisions of the
California Environmcﬁfal Quality Act (CEQA) by “stamp” of a Class-1 categorical exemption.

BACKGROUND

‘On July 11th 2013, the Planning Commission took action and approved Motion No. 18921 |
adopting findings relating to the approval of CU Authorization pursuant to Planning Code §
179.1, 227(x), 303, and 303(h), to allow approximately 10,000 gross square feet of ISE on the
entirety of botH floors at 435-437 Potrero Avenue, in an existing two-story building within an

Urban Mixed Use (UMU) zoning district bordering Residential (RH-2). -
' 1
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AnISEisa prohibiteci use within 2 UMU zoning district, and the Commission’s authorization
was conhngent on approvaI of a Letter of Legmmlzatlon (LoL) s1gned by the Zoning
Admmlstraior (ZA) on June 4 2013 '

I filed a Jurisdiction. Request (JR) with the Board of Appeals (BOA) oﬁ_ ;Tuly 25% 1o challenge the
LOL determination. The JR will be heard on August 14”.

Itis my coﬁfention that Plannihg has (1) abused its discretion in its detéuninaﬁon that this project
is categorically exempt and (2) failed to make the requn-cd ﬁndmgs that would support an '

‘exemption.

CALIFORNIA ENVIRONMENTAL QUALITY ACT
CEQA is not to be stretched Béyond the “reasonable scope of the statutory laﬁguagcv.” !

Class 1 c-atégo;ical exemption is aiaplicable to the “operation, repair, méin;cénancc, permitting,
leasing, licensing, or mirior alteration of existing public or pﬁvatc structures, facﬂiﬁes,
mechanical equipment, or topographical features, involving negligible or no expansion of use : '

beyond that existing at the fime of the lead agency’s determination.” 2 ‘

" SIGNIFICANT CHANGE OF USE

| 435.437 Potrero Avenue had been without a tenant for a minimum of 3 years on July l-l‘fh, 2013
" when the Commission took action and granted the CUP. By definition, an unoccupied property
s cmpty, vacant, and without an a&ﬁve use. ‘Any subsequéni use beyond that ‘which existed at
- the time of, pro;ect approval Wthh was nothmg, would have to be considered a clear e}@ansmn'

of use.

1 CCR § 15003(f); Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103
Cal. App.4th 98, 110 |

2 CCR. § 15301.

1.785_



The former tenant [RCN/Astound] had used the site to house an ancillary hub for the broadcast

and transmission of their digital cable franchise.

The Projecti Sponsor’s submittal in support of the CUP outlines the framework for the site to
become a public Data Center serving “local retail business customers.” It will be “much like a
loca] print shop” or 2 Kinko’s. “At any given time there will be 4-6 people employed at the
facility with 2-4 employees of customers rotating on and off-site at any gi\}en time.” Whereas,
the commerce element had never prcviousiy existed at the site before, it becoming a commercial

- web host would again have be 'considered as a clear expansion of use.

In their quest fo compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul
- Avenue, the Project Sponsor s submittal states this pIOJect will ¢ repre_serit alocal choice for the
San Francisco Small Business Commu.mty It will “help attract and retaiﬁ_small businesses and
start-up comipanies” and in turn, that will “promote further job growth in San Francisco.” They
believe they can “provide a higher degree of service Than the larger national and multi-national

platforms™ as long as it will “not require construction of a new facility.”

An ISE would have been principally pefmittcd under the site’s previous.M-l (Light Industrial)
zoniﬁg, however pursnant to Eastern Neighborhdods rezoning to UMU, Data Centers are
prohibited in UMU. The Project Spoﬁsor admits that the site had been vacant since 2010 and
that in that time RCN/Astound had not secured the appropriate permits t'o-esiabliéh an ISE at
435-437 Potrero Avenue. Itis my contention that they did not providc'In;cemct Services from
this site, but rather from their Data Center at 200 Paul, and that pu.réuant to their Franchise
agreement Utility Permit, the Potrero hub is considered a “facility™ and thus not regulated by

Planning,

3“RCNhasa pﬁncipa.l headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero
Avenue, San Francisco, CA, 94110. This hub site is served by and technically mtegrated Wlﬂl
the principal headend. RCN serves the general populatmn within this OVS service area

www.fce.gov/bureaus/mb/ovsirensfnoi.doc
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This calls into question the lack 'of due diligence. Why wasn’t this assessed as a new project for .
cU approval rather than “legl’mmzsd" as an existing busmess that could forego environmental
review? In this contcxt, CEQA analysis becomes very unportant If the project fa:ls to meet
the Class 1 guidelines of an "existing facility” it is not categorically exempt. The facility
--exists, yes. .. but it is no longer an anci_ﬂ'ary hub for ciigital cable. RCN/Aatound abandoned the
utﬂlty use of 435-437 Potrero in 2010 Wﬁen their lease expired. The pending use is ﬁrédicated

" by What ithas sought cntiﬂement to bet:omc, a commercial web h_ost | .

Negligible refersto a quanﬁty 50 small itcanbe 1gnored1 somethmg So insignificant it is ne1ther
important, nor worthy of consideration. The planned expansion of use is ne1ther ms1gmﬁcant '

nor negligible... and even if it was it’s still not categorically exempt.

The exception to the'exempﬁon isthata proj ect with the potenﬁa[ of causing significant -
cumulative mpacB or which.otherwise has a reasonable poss1b1hty of resulting in 31gn1:ﬁcant
effects docs not qua]lfy for exemptmns

PUBLIC HEALTH AND SAFETY

The following statement from the Project Sﬁonsor’s Submittal is nat true: “the CU Autlioﬁzaiion :
- will not b& demmental to the health, safety or general welfare of the persons or the busmesses m’

'the wcuuty

T_;hcré is an mdustaal sized 4,000 KW Generator on-site and the emissions “stack™ is located :
dlrectly in our back yards. The health risks associaied with Toxic Air Contaminant J_TACj |
. areare quantified by ones distancé to the source. TAC's are di're;cﬂy related to Asthma, Heart
" Attacks, Staokes, Hypertension and shorter life spa.ns . P.oﬁ-ero Ave has very poor Air Quality
and Noise Levels, both which measure paralle] to Highway 101, which is two blocks away.

San Francisco Municipal Code § 20011 states:

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002)
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" The Board of Supervisors finds and declares the following:

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen oxides
(NOx), particulate matter with a diameter of 10 microns or less (PMI10), sulfur oxides
and hydrocarbons contributing to ground-level ozone, and reduced visibility.

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans,
which include lung cancer, aggravation of respiratory and cardiovascular disease,
aggravation of existing asthma, acute respiratory symptoms, and chroric bronchitis and
decreased lung function. : : .

(c) In August of 1998, the California Air Resource Boa;;d listed diesel exhaust,
specifically particulate emissions ﬁom diesel fueled engines, as a "foxic air
contaminant.”

(d) According o the Bay Area Air Quality Management District (BAAQMD), Diesel
Backup Generators tend to emit more pollutants than a new we[l—cbnn'alled power plant.
In fact, even a clean diesel backup gehefator may emit more than 20 times as much NOx
per kilowatt-hour as a new well-controlled power plant. Older dm‘zer Diesel Backup
Generafors may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment for the national ozone standards
by the United Stai‘es Ehvironmental Prore,ctz'on.Agency.

() The Bay Area is currently deszgmztea’ nonattainment for the state ozone and PMI0
standards by the California Air Resource Board.

-

() The City and County of San Francisco is concerned about the health hazards posed
by diesel emissions polluting the air, and wishes to impose limitations on Diesel Backup
Generators to reduce the emission of diesel exhaust.

'BAY AREA AIR QUALITY MANAGEMENT DISTRICT (BAAQMD)

Altﬁough the pcfmit to bpcrate the generator had expired during vacancy, the Bay Area Air
Quality Management District (BAAQMD) has ajread)'{ issued 2 new permit for the new nse. As
part of the exhibits is the new permit and for your compéﬁson are the old permits emissions

report which details 19 of a hundred plus toxins this generator emitted into my backyard under
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the previous permit. Please note that the toxins are measured in .1bs per dey (yearly emissions

divided by 365 days).

Gencraior’s are not-just for .emergeney use Generators have to be regularly teged and
maintained. Anyﬁme there is interruption 1n porver the engine fires on. There will not always be |
staff at the facility, and semeﬁnles problems can't be immediately ﬁxed. Is my neighborhood |
expected to shelter in;placel? Indeed, rvve are, and due ro the “mission critical” nature ofa daia

center, this allows for the potennal of hours upon ‘hours of industrial strength ‘diesel emissions in

thlS mcreasmgly residential nelghborhood

Several adJacent nelghbors on Utah Street and Potrero Avenue have teshﬁed that the old
generator would emit visible plumes of black “smoke”.— which is not smoke at all, it is actually
. carcinogenic soot; emitted into our backyards and into the air for we breathe; and the vibrations

could be felt whenever the generator was in use.

The problems are not just attributed to the generator, bnt.also to noise &oin the rooftop fans.
One neighbors describes a constant electrical hum that emanated from the building that could be
prominenﬂy' heerd in the evening Two neighbors who live dr'recﬂy behind 43 5—437 -Potrero
describe the period after the former tenants left as being relief from the audible static they had

endured for years.

The Proj ect Sp'onsdr state's that the existing HVAC'meets noise standards. They also propose

" specific nnncratron measures (e.g. Mufflers) to reduce sounci "The motion adopted by the
Pla.nmng Commss1on recognizes that a n01se study is underway—bui not yet completed. Under
CEQA, you have to complete the environmental analysis prior to proj ject approval. Neither the

CEQA checklist, nor any other environmental documents e>_;is;

This project is not exempt from envirormental review, but rather is a prime enndidaie for

_ environmental review. ' | |

Not only did the former tenant not obtain permits with Planning for anISE, but also they never
finalized any permits with DBI throughout | their enﬁ.re lease, including the electrieal They

. were tenants who officially terminated use When they left a.nd now the landlord is trying conhnue
use years later, thus the “legmmrzanon
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There has been no disclosure of the adverse environmental and health effects to the surrounding
neighborhood from the project sponsor or by Planning. This project has nearly escaped

environmental review via “legitimization” and the CU process.

LAND USE STANDARDS

General Welfare Standard

» "The establishment, méintenance or conducting of thé use for which a use permit is
sought will not, under the particular case, be detrimental to the public welfare or injunous
to property or improvements in the neighborhood” (Hawkm.s' v. County of Marin (1976)"
54 Cal.App.3d 586) '

Nuisance Standard
» "Any use found to be objectionable 6r incompatible with the character-of'the city and its

‘environs due to noise, dust, odors or other undesirable characteristics may be. prohibited"

(Snow V. C'zty of Garden Grove (1961) Cal App.2d 496).

General Plan Consistency Standard

* "Although use permits are not explicitly made subject to a general plan meeting the
. requirement of state law, that condition is necessanly to be implied from the hi erarchical
relationship of Jand use laws. Thus, use permits afe struck from the mold of the zo'ﬁing
law, the zoning law must comply with the adopted general plan, aﬁd the adopted general
plan must cdnform with state law; the validity of the permit process derives from
compliance with this hiérarchy of ;;Ianning laws (Neighborhood Action Group v. County
. of Calaveras (1984) 156 Cal.App3d 1176).

. Zoning Consistency Standard

» "To obtain a use permit, the applicant must génerally show that the contemplated use is
compatible'\'vith the policies in terms of the zoning ordinances, and that such use would"
be essential or desirable to the public convenience or welfare, and will not impair the
.integr.iry and character of the zoned district or be detrimental to the public heaith, safety,

- morals or welfare" (O'Hagenv. Board of Zoning Adjustment (1971) 19 Cal. App3d 151).

7
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' CALL FOR RELIEF

I humbly request that the Board: (1) take peremptory action by issuing a permanent injunction of
the CUP; (2) compel Planning to rescind 1ts deferminaﬁon thai the project is eligible to forego
environmental IéVieﬁ, and; (3) require that in the future Planning 'condubt_ a thorough
e'nvironnﬁental' analysis for all proposed ISEs to detemﬁjﬁe whether they “may-have a sign‘iﬁcant _

effect on the envirooment”.

" DECLARATION

" 1 declare under penalty of perjury— under thie laws of the State of Calif,omia'ﬂiéi the foregoing is

" . true and correct.

. Mg RO

-MICA I. RINGEL
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SAN FRANCISCO -
PLANNING DEPARTMENT

Subject fo: (Select only If appicabls) o | ‘ oML
O Affordable Housing (Sec. 415) O First Source Hiring (Admin. Code) Suile 400
Housing L : i iremeni San Francists,
O Jobs Housing Linkage Program (Sec 413) [ Child Care Reguirement (Sec. 414) CA 54103.2650
- O Downtown Park Fee (Sec. 412) . I Other (TIDF — Sec. 411)
’ Recepfion:
415.558.6378
m X .
Planning Commlssmn Motlon No 18921 +15.550.6400
HEARlNG DATE: JULY 11, 2013 : Planning
: ' Information:
o 415,558,6377
Date July 3,2013 -
Case No.: ' 2013.00477C
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
' ' 58-X Height and Bulk District
" Block/Lot: 3974/022

Project Sponsor: - Industry Capital Internet Infrastructure, LLC
S 1 Sansome Street, 15% Floor '
San Francisco, CA 94104
Staff Contact: Corey Teague — (415) 575-9081
corey.teague@sfgov.org

. ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (U'RBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICI'

PREAMBLE

"On April 18, _2011:3_, David Silverman, on behalf of Industry Capital' Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange ‘on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zonmg District and 58-X-
Height and Bulk District. :

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C. |

wﬁwv.sfp*a,;\ 8i£\g.o_rg |



Motion No. 18921 - ' .. . CASENO.2013.0477.C
July 11,2013 - o R } - - 435437 Potrero Avenpue

The Project is exempt from the Califomia Envuormental Quahty Act (“CEQA”) a5 a (lass 1 categorical
- exempton. - : . .

The Commission has heard and considered the testimony presented to it at the pﬁblic hearing and has
further considered written materials and oral teshmony presented on behalf of the apphcant, DeParmzent
staff, and other interested parties. . . B

'MOVED., that the Commission hereby-authorizes the Condiﬁona].Use.reques’ced in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following
. findings: . ' s

FINDINGS

. Having reviewed the materials 1denhﬁed in the preamble above, and having heard all teshmony and '
arguments, this Commlssmn finds, condudes, and detenmnes as foHows B

1. Theabove recitals are accurate and constitute fmdings of this Commission.

2. Site Descripton and Present Use. The project is located -on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is lpcated within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950 -
and the building was occupied as an Internet Services Exchmge from 2000 to 2010 (most recently
db.a. Astound N etworks). .

3.. Surrounding Properties and Naghborhood. The 'project site is located in an area where ‘the
commerdial nature of Showplace Square and lower Potrero begins to transition towards a mix of

uses, including residential. As such, it is surrounded by a mix of building types and sizes, anda . .

mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-Z (a.long Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art

' stucho, auto_repair shop, residential buildings, -and a vacant lot proposed for. residential
development (480 Potrero Avenue) Other nearby landmarks incliide Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of Amenca Buddhist Center. .

4. Project Descuptlon. _'Ihe apphcant proposes to stablish-an Internet Serv1ces Exchange (ISE) to
occupy ' the entire building of approximately 10,000 square feet through the Eastern
Nelghborhoods Legitimization program. No changes to the exteior of the building are proposed
except for some additional screening for the exxstmg rooftop mechanical equipment. In contrast

to larger ISEs, this project’s small scale, local ownership, and’ central location will allow it to
provide services to smaller users'and busmesses w1&un the City.

5. Public Commeﬁ.t. When the case report was issﬁed on June 3, 2013, the .Deparl:men'.c had not
.received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did express concems about specific aspects of the project that were generally
related to the operation of the backup ge'nerator. These concerns were based on their experienéeé

T - | o 2
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Motion No. 18921 . © CASENO. 2013.0477C
July 11, 2013 " 435-437 Potrero Avenue

from previous operators of the building. Additionally, one neighbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project
_Sponsor held a meeting at the project site'with a group of concerned neighbors on July 1st:

On July 10* and 11#, the Department received new emails of opposition from two neighbors on
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of .opposition from a resident who didn't identify their address. The primary-
concemns in those ernails stem from the potential noise, vibrations, and dlscharge from the backup
generator in the building.

6. Plannmg Code Compliance: The Commission finds that the Project . is consxstent wu:h the
relevant provisions of the Plannmg Code in the followmg manner:

A I_egiﬁmizatibn. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Sect[on, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
. subject. property was zoned M-1 at that time, which permitted ISEs with a Conditional Use
- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 16,000 gross square feet of Internet Services Exchange .
occupying the entire existing building is eligible to be approved as a legal nonconformming use pursuant
to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization
under the provisions of the properties former M-1 zoning.

7. 'Planming Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing applications for Condmonal Use approval. On balance, the project does comply with
said cr1ter1a in that:

A. The proposed new uses and building, at the size and intensity contempléted and -at the
proposed location, will provide a development that is necessary or desirable, and compatible
with, the neighborhood or the community.

The proposed Internet Services Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with ifs relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally—owned, small-scalg option for small businesses
within the City for data and information storage.

B. The proposed f)roject will not be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project

PLANAIG pesacrmeanr 1794 | | 3



Motion No. 18321 ' T " CASE NO. 2013.0477 C

July 11,2013 -

L

iv.

435-437 Potrero Avenue

that could be detrimental to the health, safety or convenience of those remdrng or workmg ’
" the area, in that:

Nature of proposed site, including its size and shape, and the proposed size, shape and
arrangement of structures;

The existing building is fuwo stories and approxiately 30 feet igh. It was originally built in 1950

- and is representative of the size and scalé of buildings in the area. The pro]ect would not enlargc or .

reduce thzszze q‘the buﬂdzng

The accessi.bﬂity and traffic pattemns for persons and vehicles, the type and volume of -
such traffic, and the adequacy of proposed off-street parking and loading; - '

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase 4
good. Additionally, only two to four workers will be present at a time. 'Iherq‘bre the pro]ect will
not create issues for trtg‘ﬁc or. parkzng .

The 'safegu;rds a.ﬁEorded to prevent Tnoxious or offensive emissions such as noise, glare,
dust and odox; ' ' o
The existing HVAC equipment consists of seven fan urits. that will comply with the Sen Francisco
Notise Ordinance the equzpment and does riot emit any dust or odors. The baclazp generator will
only be used for testing and in emergznaes Iike power autages .

Treatment grven, as appropriate, to such aspects as landscapmg. screening, open spaces,
parking and loading areéas, service areas, lighting and signs;

The exzshng buildmg .covers the emntire site and includes no- open space or landscaped areqs, All ’
lighting and srgnmg will meet Planning Code requirements. :

C. That the use as proposed will comply with the applicable provrslons of the Planmng Code
.and will not adversely affect the General Plan.

" ShX FRARCISCO
PLANNIN

The Project complies with all relepant requirements and standards of the Pldnrring Code’ and is

consistent with objectives and policies cy’the General Plan os detailed belazb.

That the use as proposed Wou_ld provide development that isin confomuty with the purpose

_ of the-applicable Naghborhood Commercial District.

" The project is ot located within Neighborhood Commercial District.
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8. Planning Code Section 303(h) establishes. additional criteria for the Planning Commission to
consider when reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

SAR FRA.HBISBB

a.

The intensity of the use at this Jocation and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area; .

The use has g low intensity and has existed in the building for more than ten years with no known
negative irpacts. Additionally, the existing building is not currently designed to easily
accommodate @ more active commercial use, and therefore is suitable for an Intemet Services
Exchange.

- The building in which the use is located is designed in discrete .aiements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;
The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The pra]er:t would nof enlarge or
reduce the size of the buﬂdmg ‘

Rooftop eE{uip.Irlent on the building in which the use is located is screened appropriately;

The project is required to provide adequate screeni-ng of robftop-équipr}wnt pursuant fo Plaming
Code Section 141 and Condition of Approval No. 6 in this mui-imz.

The back-up power system for the proposed use will comply w1th all applicable federal

 state, regional and local air pollutlon controls;

The existing backup generator complies with all relevant controls a:nd is permitted by fhe Bay
Areq Air Quality Management Disfrict (Permit No. 21731).

Fixed-source equipment noise does not- exceed the decibel levels specified in the San

Frandsco Noise Control Ordmance

A consultant is currently conducting a noise analysis for this building. The building's rooftop

" mechanical equipment will be altered andlor replaced to ensure compliance with maximum noise

levels permitted for commercial and industrial buildings (no more than eight ABA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. I1 of this motion,
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The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air

- conditioning systems, lighting controls, natural ventilation and recaptunng waste heat,

and as such commercnally available technology evolves; .

The existing équipment gt the site is ﬁtl_ly operable. However, the project will also use the

following energy saving techmniques to reduce the total power consumption of the building:
" 1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
urinterriptible power system from 80 percent efficiency to 96.5 percent efficiency.
2y Cold isle containment, which can reduce.the power associgted with mechanical cooling by
25 to 30 percent. _ ' . '
3) Air-side economization, which can reduce the cooling power consumption by an
estimated 50 o 60 percent.

. The project sponéor has examinéd the feasbility of supplying and, to the excent feasible,

will supply all or a portion of the building's power needs through on-siie power
generation, such as through the use of fuel cells or co-generation; - :

. The project sponsor studied the feasibility of using on-site Co—gzneraiion and fuel cells. ﬁowmer,

due to the limited lot size, guch power generaﬁdn is-not possible.

The project sponsor shall have submitted design capaaty and pro]ected power use of the
building as part of the conditional use apphmtlon,

.ThebuﬂdmgzsseroedbyPG&szthaIOnugavoltampere(WA )dedzcatedundzrground

feed transformer that is located inside the building. This translates into a serviced capacity of
apprommztely 800KW of power per hour. Using a vacancy factar estimate of 7.5 percent, the
projected mmzmm annual energy use is 6,500,000 KWh per year, or 540,000kWh: per month.

The follawzng table provides projected manthly energy use per.year as the building is leased up

_ over time:
Porwer se per Month_- 2013 . 2014 - 2015 2016
Total Capm:iiy (sz) ' 36,000 . 216, ooo " 360,000 540,000

.'9. General Plan Comphance_ The Pro;ect is, on balance, consxstent w1ﬂ1 the followmg Ob]ecuvs .
and Policies of the General Plan.

COMMERCE AND INDUSTRY
Objectives and Policies

" OBJECTIVE I:

SAR FRANCISDR
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' MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE

TOTAL CITY LIVING AND WORKINIG ENVIRONMENT,

Pohcyll. .
Encourage developmeént which prowdes substantial net benefits and minimizés undesirable
consequences. Discourage development that has substantial undesirable consequences that

* carmot be mitigated.

The project will provided a much needed support service for other businesses within the City without
producing undesirable consequences.

OBJECTIVE 3:

 PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,

PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

Policy 3.4:

Assist newly emerging economic activities.
OBJECTIVE & ’
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN. THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. ‘

. Policy 41:

10.-

SAR FRANGISED
PLANNIFIO ]

Maintain and enhance a favorable business climate in the city.

Policy 4.2 )
Promote and attract those economic activities with potential benefit to the City.

The project will pramded a much needed supponL service for other businesses to locate and grow within the -
City, especzally businesses with technological support needs.

Planning Code Sectioxi 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency with said policies. On balance, the project does comply with said
policies in that

A. That existing neighborhood-serving retail uses be preserved and enhanced and" future
opportunities for resident- employme.nt in and ownershlp of such busmesses be enhanced

The proposal will niot remove or otherwise impact any existing neighborhood-serving retail uses in the
area. ’ o

B. That existing housing and naghborhood dnaracter be conserved and protected in order to

preserve the cultural and economic diversity of our neighborhoods.

1798 | T



Motion No. 18921 o S CASE NO. 2013.0477 C
July 11,2013 . . o ' ' 435-437 Potrero Avenue

11.

The proposed ‘use has existed within: the subject building since 2000 (including periods of vacancy).
Continuing the use at this location will Tt mzpact existing housmg or neighborhood character.

That the Clty s supply of affordable housing be preserved and enhanced,

" No hausmg is m:ated or rema‘ued as part of this pra]ect

That commuter fraffic not impede MUNI transit service. or overburden our stIeets or

~ neighborhood parlqng

The nature of the project is such thzzt very little tr@ﬁic will be generated because zt is not a typica
commercial use where customers come to the place of business to receive a service or purchase g good. '
Additionally, only two'to four workers will be present at a time. Therefore, the project will not cremte
issues ﬁrr traffic, parking, arMUNT. | : :

That a drverse economic base be maintained by protechng our industrial and service sectors

. from dxsplacement due to commerdial office development, and that future opportnmhes for .

resident employment and ownershlp in these sectors be enhanced.

The Project will not displace any service or mdust'r_l/ esfabl:shmt but will instead preserve and
industrial service that has existed at this site since 2000

That the City achieve the greatest possﬂ:le preparedness to protect against m;ury and loss of
life man earthquake. .

The project inchudes no significent changes to the existing bulding.

‘ That landmarks and l'ustonc buﬂdmgs be preserved

The subject building was detm-muwd to not be a hwfonc resource b_y the Showplace Square/NarHteast .
Mission Historic Survey. _

That our parks and open space- and their access to sunlight and vistas be protected from

: developmen’r.

The project will have no impact on existing parks and open spaces.

The Project is consistent with and would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character’
and stability of the ne1ghborhood and would constitute a beneficial development. '

12. The Comrmission hereby finds that approval of the Condmonal Use authorization would promote
the health, safety and welfare of the City.

SAN FRANGISCD
PLANPNING
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DECISION

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral tesimony presented to this Commission at the public hearings, and all other
-written materjals submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A" in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, wl'uch is
incorporated herein by reference as though fully set forth.

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
18921 The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supervisors. For further information; please contact the Board of Supervisors at (415) 554
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102-

1 hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P.Ionin -

Acting Commission Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: " Commissioner Sugﬁya

ABSENT: Commissioner Hillis

ADOPTED:  July 11, 2013

SNTED e 1800 9
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EXHIBITA
Aumomzmou ' -

This authonzailon is for a conditional use to allow appronmate]y 10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437 _
) Potrero Avenwe, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 178.1, 227(r), 303, and

- 303(h) within the UMU District and a 58-X Height.and Bulk District; in general conformance with plans,
dated Mdy 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and.
+ subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions con{mned herem Tun with the  property and not
with a parttcular Pro]ect Sponsor, busmess or operator.’

RECORDATION OF CONDIT IONS OF APPROVAL

Prior to the issuance of the building permit or commencement: of use for ‘the Project the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Plamung
Comumission on July 11, 2013 under Motion No 18921.

PRINTING OF COND!TIONS OF APPROVAL ON PLANS

The conditions of approval under the "Exhibit A" of this Planmng Commission Mohon No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted -with the Site or ‘Building permit .
application for the Project. The Index Sheet of the construction plans shall reference to the Condmonal
Use authorization and any subsequent amendments or modifications.

' SEVERABILITY

The Project shall comply with all apphcable City codes and reqt_urements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not~.
af.fect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to consfruct, or to receive a building permit. “Project Sponsor" shall include any subsequent

‘responsible party. -

CHANGES AND MODIFICATIONS

- Changes to the approved plans may be approved administratively by ‘the Zonmg Administratar.
Significant changes and modifications of conditions shall requu'e Planmng Cormunission approval of a
new Conditional Use authonzatxon

s
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Conditions of Approval, Compllance Momtonng, and Reportmg
PERFORMANCE ,

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years
' from the effective date of the Motion. The Department of Building Inspection shall have issued a
‘Building Permit or Site Permit to construct the project and/or commence the approved use within
this three-year period. .
For information about compliance, contact Code Enforcement, Plannmg Depn.rtment at 415-575-6863,
wuw.sf-planning.org.

2. Expiration and Renewal Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the, project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the fevocation of
the Authorization. Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall determine the extension of time for the continued
validity of the Authorization. ’ ‘

For information about complmnce contact Code Enforcement Planning Department at 415-575-6863,

www.sf-planning.org.

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
- diligently to completion. Failure to do so shall be grounds for the Commission to eonsider
revoking the approval if more than three (3) years have passed smce this Authorization was
approved.
For information about carrzplumce, contact Code Enfarcement Pl:znmng Department at 415-575-6863,
-, wunp.sf-planning.org.

4" Extension. All tirne limits in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for wl'uch such public agency, appeal or
challenge has caused delay.. ’
For information about compliance, contact Code Enﬁ:rcement Planmming Department at 415-575- 6863
www.sf-plarming.org.

.. 5. Conformity with Current Law. No application for Building Permit, Site Permit, or other

" entitlement shall be approved unless it complies with all applicable provisions of City Codes in

effect at the time of such approval. For information about compliance, contact Code ‘Enforcement,
Planning Department at 415-575-6863, wunn.sf-planning.org.

DESIGN — COMPLIANCE AT PLAN STAGE

6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project éponsor shall
submit a roof plan to the Planning Department prior to Planning approval of the building permit .

smmuc'lﬁxg ' _ : ‘ ' 1802 _ ’ . ‘. 11
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application. Rooftop mechanical equiément, if an'y is pfoposed as part of the Projedt, is required
to be screened so as'not to be visible from any point at or below the roof level of the sub;ect

" building.
- For information about compliance, contact the Case Planner, Plannmg Department at 415.558- 6378

- WLWID. sf—zllzmzmg org
PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formefly Chapter 38

: of the Administrative Code), the Project Sponsor shall pay the Transit Impact:Development Fee

(TIDF) as required by and based on drawmgs submitted with the Building Permit Application. -

"Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall prov:de _

the Planning Director with certification that the fee has been paid.
For information about camplmncz contact the Case Planmer, Planning. Department at 415-558—6378

wwow. sfplanping.org.

* MONITORING

. &

Reporting. As long as the usé remains an Internet Services Exchange, the pro];ect sponsor shall -
submit to the Planhing Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual

. report to the Department of Environment and the Planning Department which shall state: (a) the

annual energy consumption and fuel consumption of all tenants and occupants of the Internet '

. Services Exchange; (b) the numbe.r of all diesel generators located at the site and the hours of

usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in

- compliance with all applicable local, regional, state and federal permits, regulations and laws;

and (d) such other information as the Planning Commission may reguire. ,
For information about compliance, contact Code Enﬁymanent, Plamzmg Department af 415 575—6863
wuno.sf-planyiing.org. - : '

Enforcement, Violation of any of the Pla:miﬁg Department conditions of approval contained in
this Motion or of any other provisions of Plarming Code applicable to this Project shall be subject
to the enforéement procedures and administrative penalijes set forth under Planning Code

- Section 176 or Section 176.1. The Plarming Department may also refer the violation complaints to

10.

other city departments and agencies for appropriate ‘enforcement action under their jurisdiction.
For information about compliance, contact Code Enfnrcemmt, Planming Department at 415-575-6863,

wwin.sf plumung org.

Revocatmn due to V‘mlatmn of Condlbons 'Should 1mp1ementat10n of this Pro]ect result in -

. complaints from- interested property owners, residents, or commercial lessees which are not

resolved by the Project Sponsor and found to be in violation of the: Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning

: Adrrumstrator shall refer such complaints to the Commission, after which it may hold' a public

SAR ERANCISED : . ' '

hearing on the matter to consider revocation of ﬂrus authorization.
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For mfannahon about cumplmnce contact Code Enfon:ement Plannmg Department at 415—575—6863

OPERATION

1L

Noise Control. The premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels sper:xﬁed n the

. San Frandsco Noise Control Ordinance.

12.

13.

14.

15.

16.

For information about compliance with the fixed mechanical objects such as Tooftop air conditioning,
restaurant ventilation systems, and motors md compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, wunw.sfdph.org. '

Vibration. The Project Sponsor shall atternpt to reduce vibration from equipment within the -
building and on the roof through repair, retrofit, or replacement of the equipment. ‘

For information about compliance, contact Code Enﬁrrcement Plannirig Department at 415;575—6863

wuwp sf-planning.org.

Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For information about compliance, contart Code Enjbrcement Planmng Department at 415-575-6863,

wwp.sf-planning.org. . : oot

Sidewalk Maintenance. The Project Sponsor shall maintain the main.entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Deparfment of Public Works Streets and Sidewalk Maintenance Standards. .
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public
Works, 415-695-2017, http/sfdpw.org. :

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a commurity liaison officer io
deal with the issues of concem to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with' written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall
report to the Zoning Administrator what i issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor.

For information about compliance, contact Code Enforcement, Planning Department ot 415-575-6863,

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupan'cy- of the building. The report shali focus on the
operation of the building during that timé, especially regarding the generation of noise and
emissions from the backup generator and other equipment. .

For information about complumce contact Code Enforcement, Plannzng Department at 415-575-6863,

_ www.sf-planning.org.

SAN ERANCISTD - ! 13
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_Executlve Summary

* {850 Mission St

Conditional Use - L Suiedod
R 0 ‘ . Ban Fremeiseo,
HEARING DATE: JULY 11, 2013 T cASHORMT

. ’ " Reepfion
Date: July 3, 2013 . _ ~ #15.558.6378
Case No.: 2013.00477C o ' ' TR
 Project Address:  435-437 Potrero Avenue : : 4155586403

Zoning: ' UMU (Urban Mixed Use) District o : 7 Paing

K 58—XHe1ghtandBquDlsh1ct R N

Block/Lot: 39740022 : : . 4155586377

Project Sponisor:  Industry Capﬂzl Internet Infrastructure, LLC
1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact:  Corey Teague~(415) 575-9081 -
: " corey.teague@sfgov.org
Recommendation:  Approval with Conditions

: PROJECT DESCRIPTION

The apphcant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of -
approximately 10,000 square feet through the Eastern Neighborhoods Legitimization program. No

. changes to the exterior of the building are proposed except for some additional screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this pro]ed:’ s small scale, local ownership, and
central location will allow it to prov:de services to sma]ler users and businesses mﬂrnn the City

SITE DESCRIPTION AND PRESENT USE

The project is s located on th east side of Potrero Avenue between 17* and Manposa Streets. The property
is located within the UMU(Urban Mixed Use) District with a 58-X height and bulk district The
irregularty shaped parcel is nearly 5,000 square feet and contzins an approximately 10,000 square foot,’
two-story building that was built in 1950 and the building was occupied as an Internet Services Fxchange
from 2000 to 2010 (most rect-mﬂy dba Astmmd Networks)

. SURROUNDKNG PROPERTIES AND NEIGHBORHOOD

The project site is Jocated in an area where the commerdal nature of Showplace Square and lower Potrero
begins fo transition towards a mix of uses, incnding residential. As sudch, it is sirrounded by amixof

* building types and. sizes, and a mix of land uses. The subject property is located in a cluster of UMU
zoning that also borders RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a
gas sfation, art studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Averme). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

M.sfplanhing,org .
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D) ENVIRONMENTAL REVIEW o

/

The Project is exempt from the California Environmental Quality Act (“CEQA™) as a Class 1 categorical
exemption '

HEARING NOTIFICATION

This project was originally scheduled and noticed for a public hearing on June 13, 2013. It was continued
to ]uly 11™ because the notification poster on site was tom down and not replaced in a reasonable amount
of time. The poster was replaced and advertised the new heanng date of ]uly 11,2013.

Classified News Ad 20 days May 24,2013 May 22,2013 22 days

Posted Notice, 20 days May 24, 2013 May 24,2013 | 20days

Mailed Notice | 20days May 24,2013 |- May23,2013 21 days
PUBLIC COMMENT -

- The Depar.tment 'did not receive any comments from the project explicitly supporting or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operation of the backup generator.

- ISSUES AND OTHER CONSIDERATIONS

= On June 4, 2013, the Zoning Administrator determined that the entire building is éligible to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

* A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). -

' REQUIRED COMMISSION ACTION

In-order for the proposed ISE to be approved, the Comnussmn must grant conditional use aufhonzahon
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Planhing Code Sections 179.1,
227(r), 303, and 303(h)

BASIS FOR RECOMMENDATiON

* The exdsting building was used as an ISE from 2000 to 2010 without any formal complaints from
the community. '

sumﬂm . - . ‘ . . . 2
1806



' Executive Summary - " - -~ . .- CASENO.2013.0477C
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»  The project will provide needed supportwe technical services for businesses that are Iocaimg or
gIowmg in the City. -

. The pro]ect is consistent with the Planmng Code, Missmn Area Plan, and the General Plan
overall

| RECOMMENDATION: Approval with Conditions

Attachments: -
. Parcel Map
Sanborn I\{ap
Aexial Pho tographs
Site Photo. -
Zoning Map
Draft Motion
Sponsor Submittal
’ -Project Narrative
"-Reduced Size Plans

CT: G:ADocuments\C2012435 Potrero Ave\Executive Summeary.doc
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SAN FRANCISCO
PLANNING DEPARTMENT

Subject fo: (Select only if applicable) . : 1650 Missioa SL
[J Affordable Housing (Sec. 415) ) O First Source Hiring (Admin. que) . Stite 400
[0 Jobs Housing Linkege Program (Sec. 413) O Child Care Requirement (Sec. 414) - San Frapeisco,
: : GA 84103-2479
{0 Downtown Park Fee (Sec. 412) X O3 Other (TIDF — Sec. 411) ] )
: ReSepior: -
4155586378
- / B L - - - " Fac
Planning Commission Draft Motion 415.550.6408
HEARING DATE: JULY 11,2013 . Piatining
 Indormation:
e _ 415558.6377
Date: July 3,2013
Case No.: 2013.00477 C
Project Address:  435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
_ + 58-X Height and Bu]k District
Block/Lot: -3974/022
Pruject Sponsor: - Industry Capital Internet Infrastructure, LLC
' " 1Sansome Street, 15% Floor
San Francisco, CA _941(_)4
. Staff Contact: Corey Teagne — (415) 575-9081

corex.teagge@sfgov. org

ADOPTING FINDINGS RELATING TO.  THE APPROVAL OF. CONDITIONAL.- USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW' APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MD(ED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICT.

PREAMBLE ‘

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter
”Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10, 000 gross square feet of Internet Services Exchange on the enfirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X'
Height and Bulk District ~

- On ]ﬁly 11, 2013, the San Frandisco HMg Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regulazly scheduled meeting on Conditional Use Application No. 2013.0477C.

| www.sfplanning.org
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DraftMotion = o . _ CASE NO. 2013.0477C
July 11, 2013 ) . 435437 Pofrero Avenue

- The Project is exempt from the Cahforma Envuormental Quality Act ("CEQA”) as a Class 1 categoncal '
exemptior.

.+ The Commission has heard and considered the testimony presented to it at the public hearing and has’
. further considered written materials and oral t&shmony presmted on behalf of the applicant, Deparlment
" staff, and other interested parties.

. MOVED, that the Commission hereby authorizes the Conditional Use req11és’ced in Application No.
2013 0477C, subject to the ‘conditions contained in “EXHIBIT A" of this motion, based on the folIowmg

 FINDINGS

-Having reviewed the materials identified in the préamble abéve, and havx'_ng heard all testimony and
arguments, this Commission finds, concludes, and determines as follows: ' .

1. The above recitals are accurate and constitute findimgs of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Averme
" between 17th and Mariposa Streets. The property is located within the UMU (Utban Mixed Use)
‘District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 .square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recerrdy
d.b.a. Astound Networks) .

3. Sun'on'nding Properﬁes and Neighborhood. The project site is located. in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
 uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RHE-2 (along Utah Street) and PDR-1-G. Land uses on the subject blgSck include a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue). Other nearby Jandmarks include Franklin Square, the Potrero
Shoppmg Center, and the Soka Gaklalhtematonal of America Buddhlst Center. -

4. Project Description. The applir:ant proposes to estab]ish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes fo the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’s small scale, local ownetship, and central Jocation will allow it to -

- Prowde services to smaller users and businesses within the Gity. ‘

5. Public Comment. The Deparhnent did not receive any comments from the project explicitly
supporting or opposing the project. However, several neighbors did express concerns about
specific aspects of the project that were generally related to the operation -of the backup

. generator.
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Draft Motion v : : _ , CASE NO. 2013.0477 C
July 11, 2013 435437 Potrero Avenue

6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A_ Legitimization. Planning Code Section 179.1 established a fime-limited program wherein

existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized” under this
Section are those uses which, under the current provisions of this Code and w1thout thxs
Section, cou.ld not othervnse seek the required permits.

The proposed Internet Services Exchange (ISE) ongmzzﬂy occupied the subject building in 2000. The
subject property was zomed M-1 at that time, which permitted ISEs with a Conditiona Use
Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 10,000 gross square feet of Infernet Services Exchange
occupying the entire existing building is eligible to be approved as a legal noriconforming use pursuant

. to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization

under the provisions of the properties former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when
- Teviewing applications for Conditional Use approval On balance, the project does comply w1th
said criteria in that .

A. The proposed new uses and building, at the size and intensity contemplated and at the

SAK FRANCISCD - .
PLANNING DEFARTINENT

- proposed location, will provide a development that is necessary or desirable, and compatl'ble
with, the nexg,’nbcorhood or the community.

The proposed Internet- Sznyices Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use

 surroundings. Additionally, the use provides a locally-owned, small-scale upiwn for small busmzsses

within the City for data and information storage.

The proposed project will not be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project
that could be detrimental to the health, safety or convenience of those’ resmdmg or working
the area, in that: .

" Nature of proposed site, including its size and shape, and the proposed size, shape and
an'angement of struchures;

The existing buﬂdin g is to stories and approximately 30 feet high. It was originally built in 1950 |

and is representative of the size and scale of buildings in the area. The project would not enlarge or
- reduce the size of the building. '

1816
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The accessxbﬂlty and traffic pa’cte:ms for persons and vehldes, Ehe type and volume of
such traffic, and the adequacy of proposed off- street parking and loadmg,

Thenahtrzqfthepro]ef:fzssudtthatveryIztﬂeirqﬁcpﬂlbegegzeratzdbecmsedzsnatt_zlypiml

* commercial use where customers come to the place of business to receive a service or purchase a

good. Additionally, only two to four workers will be present at a time, and there is 4 two-space
tandem parking gurage in the building. Therefore, the project will not create issues for traffic or

The safeguards afforded to prevent noxious-or offmswe emissions such as noise, glare,

dust and odoz;

The existing HVAC equipment consists of seven fan units that will conply with the San Francisco
Nuise Ordinance the equipment and does not emit any dust or odors. The backup generator will
only be used ﬁJr testing and in emergmaes like power outagzs '

Treatment given, as appropriate, to such aspecfs as, landscaping, screening, open spaces,
parking and loading areas, service aréas, ]ighﬁng and signs;

The existing building covers the entire site and includes no open spuce or hmdscaped areas. All
lzghi-mg and signing will meet Plxmnzng Code requvemmfs . .

ol That the use as proposed will comply with the apphcable provmons of the Plzmmng Code
and wﬂl not adverse.ly affect the Gerieral Plan,

The Pro]ecf complies with all relevant rzqmranents and skmdurds of the Pla:rmzng Code and 75"
consistent with objectives and policies of the General Plan as detailed below. .

D. That the use as proposed would provide deve.lopment ﬂxat is in conformity with the purpose
of the applicable Naghborhood Comimnercial District.

t.

The project is ot lac:uted within a Naghborhood Cammermal District..

& Planm'ng Code Section 303(h)_e_stablishes additional criteria for the Planning Commission to
consider when reviewing applications for Conditional Use. Approval of Internet Services'
Exchanges. On balance, the project does comply with said criteria in that:

a.-

XX FEANTISDD
PLANNING

The intensity of the use at this location and in the surroundmé neighborhood is not-such
that allowing the use will Likely foreclose the location of other needed nelghborhood-
servmg uses in the arez;

Theusqhasalamintazsﬂymihasdistadin thebitildz’ngfbrmare.thm ten years with no known

negative impacts. Additionally, the existing building is not currently designed to easily
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accommodate g more active commercial use, and therefore is suiiable for an Internet Services
Exchange. :

The building in which the use is Iocated is designed in discrete elements, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of bufldmgs in the area. The project wauld not enlarge or
reduce the size of the buﬂdzng

Rooftop equipment on the building in which the use is located is screened appropriatély;

The project is required {o provide adequate screening of rooftop equzpment pursuant to Planming
Code Section 141 and Condition of Approval No. 6 in this motion.

The back—up power system for the proposed use will comply with all appliéable federal

. state, regional and local air pollufion controls;

The existing backup generator complies with all relevant confrols and is permitted by the Bay

Area Air:Quality Manzgement Districl (Permif No. 2;[731).

leed-sou.rce equipment noise does not exceed the deabe_l levels specified in the San

. Frandsco Noise Control Ordinance; -

A consultant is cuﬁently conducting a noise analysis for this building.. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure comtpliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local

" wmbient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section

2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approvtzl
No. 11 of this motior. :

The building is designed to minimize energy consumption, such as through the use of
energy-effident technology, indluding without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation :and recapturing waste heat,
and as such commerdially available techmnology evolves; '

The existing equipment at the site is fully operable. However, the project will also use the
jollowing energy saving techniques to reduce the total power consumption of the building:
1). Energy efficient Toshiba G90000 UPS systems to increase the efficizncy of the current

uninterruptible power system from 80 percent efficiency. to 96.5 percent efficiency.

PLANHNING DEPARTINENT
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2) Cold isle containment, which can reduce the power assocuzted with mechanical ooalmg by
. 25 to 30 percent.
3) Air-side economization, whick can reducc the coalmg power consumption by an
" estimated 50 to 60 percenit: -

g- The project sponsor has examined: the feasibility of supplyiiig‘ and, to the extert feasible,
will supply all or a portion of the building's power needs through on-site power
gene.raton, such as throrugh the use of fuel cells Or co-generation; ' )

© The pra]ed sponsor studied the fzasﬂ;ihty of using on-site Co-generation a.'rzd ﬁ;el cells Hozoever,
due to the limited Iot size, such power generafzon is not possible. :

h. The project sponsor sha]l have submitted -design capaaty and pro)ected power use of the
- buildingas part of the condmonal use apphcabon,

The building is served by PG&E with a 1.0 mega volt ampere (“MVA”) dedicated underground

" feed transformer that is located inside the building. This translates into a serviced capacity of

. approximiiely 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
. projected maximum armual energy use is 5,500,000 KWh per year, or 540,000 Wh per month.

The following tablepromdespra]ected mmthlymergyusepzryem‘msthzbuﬂdmgﬁleasedup,

over tmz&
Power Use per Moniit 2013 - 2014 2015 . 2016
| Total Copacity (KWh) 36000 | 216000 360,000 540,000

9 General Plan Compliance. The Project is, on balance, consistent with the. follewmg Objectives
and Policies of the General Plan: '

COMMERCE AND INDUSTRY .

Obj ech'ves- and Policies
OBJ'EC'ITVE L

MANAGE ECONOMIC GROW’IH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT

Policy LI:
~ Encourage developmeni which provides subs{anhal net benefits and minimizes Imdsu'able
_consequences. Discourage development that has substantial mdesuable consequences - that
ca:nnotbemmgated. :

- The project will pramded a mw:h needed suppart scrmczfor othzr businesses mzthm the City without
: produa:rzg wzdesLTable comnsequences.

CEPARYRRERF
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OBJECTIVE 3:
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

' Policy 3.4:

Assist newly emerging economic activities.
OBJECTIVE &

IMPROVE THE VIABILITY OF EXISTING INDUSIRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. -

Policy 4.1:
Maintain and enhance a favorable business climate in the dty.

Policy 4.2:
Promote and attract those economic activities with potentxa.l benefit to the C1ty

The project wﬂI provided a much needed support service for other b-usmesses to locate and grow within the
City, espeaally businesses with technologmal support needs. ' :

Plannmg Code Section 101.1(b) establishes eight pnonty plarning pohaes and requn'es review

10.
of permits for consistency with said policies: On balance, the project does comply with said
policies in that .
A. That exsting neighborhood-serving retail uses be preserved and enhanced and future
opporturities for resident employment in and ownership of such businesses be enhanced. . -
The proposal will not remove or otherwise fmpact any existing ndghbwhood-seming retail uses in the
area. ’ ‘
. B. That existmg housing and neighborhood character be conserved and protected in order to
preserve the cuttural and economic diversity of our neighborhoods. -
The proposed use hés existed within the subject building since 2000 (including periods of vacaﬁcy).
" Continuing the use at this location will not impact existing housing or neighborhood character.
C. That the Gity's supply of affordable housing be preserved and erthanced,
No housing is created or removed as'part of this projcct.
D. That commuter traffic not impede MUNI trans1t service or overbu:rden our streets or
neighborhood parking.
SAK FRANCISG0 : ' o : 7
PLANMING DEPARTMENT
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. The nature of the project is such that very'li’ftle traffic will be generated because it is not a typical

commercial use where customers come to the place of business to recefoe a service or purchase a good.
Additionally, only two to four workers will be present at a time, and there is a two-space tandem
parking gzmge in the bul'ldmg Therefore, the pra]ect will not create issues ﬁJr traffic, parking, or
MUNL - N

That a le&ISE economic base be mamizmed by protecting our industrial and service sectors
from displacement due to commerdal office development, and that future opporhmmes for-
resident employment and ownersliip in these sectors be enhanced. '

The Project will not displace tzny service or industry esz‘ablisipnznt, but will instead preseroe and
industrial service that hus existed af this sife since 2000.

THat the City achleve the greatest possible prepa.redws to protect against ugu.ry and loss of
life in an earthquake. '

. The project includes no significant changes to the existing building,

That Iandma.rks and historic bujldjngs be-preserved.

The subject building was dztemzmed to nof be a hzsﬁmc resource by the Showplace SqwmefNarl:heast

* Mission Hxstanc Survey.

That our parks and opent space and their access to sunhght and wstas be protected from
development. .

'Ihepraject will have no lm'pzzci'an existing parks and open spaces.

11. The Pro]ect is consistent with and would promote the general and specific purposes of the Code
prowded under Section 101.1(b) in that, as designed, the Prcject would contribute to the character
and stabﬂlty of the neighborhood and would constitute a beneﬁaal development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City.

" SKR ERANTISCD
PLENRS
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DECISION

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to this Comumission at the public hearings, and all other
written materials subinitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B, which is
incorporated herein by reference as though fully set forth. ° - )

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggiieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
" X00OCK The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
_ day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the

"‘Board of Supermsors For further information, please contact the Board of Supervisors at (415) 554--
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Frapu_sco, CA 94102,

I héreby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

]ona's P. Ionin
Acting Comn\i_ssion Secretary

AYES:
NAYS:
- ABSENT:

ADOPTED:  July 11,2013

SAN FRANCISGD ' o 9
FLANNING DEPARTMENT ,
1822
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) EXHIBIT A
* AUTHORIZATION '

This aunthorization is for a conditional use fo allow approximately-10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435437
* Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and

303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,

dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
- subject to conditions of approval reviewed and approved by the Commission on July 11, 2613 under
. Motion No. X000 This authorization and the conditions contained herein run with the property and
not w1th a particular Project Sponsor, business, or operatcr '

' RECORDATION OF CONDITIONS OF APPROVAL

Prior to Ihe issuanice of the building perrmt or .commenceinent of use for the Pro]ect the Zomng'
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Frandisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Planning
Commzssmn on July 11, 2013 under Motian No X03000C

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exkibit A’ of this Plamung Coxmmssum Motion No. X0000 shall
. . be reproduced on the Index Sheet of construction plans submitted with the Site or Building permit
‘application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications.

SEVERABILITY

The Project-shall comply with all applicable City codes and requirements, If any clause, sentence, section
or anty part of these conditions of approval is for any reason-held to be invalid, such invalidity shall not"
affect or impair other remaining clauses, sentences, or sections of these conditions. This dedision conveys
no right to construct, or to recejve a buﬂd.mg permit. “Project Sponsor" shaIl mdude any subsequent o

. responsible party.
CHANGES AND MODIFICATIONS

Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require P]armmg Comnussmn approval of a
new Condmonal Use authorization.

SAN FRARCISCD S . - 10
PLANNING DEPARTMENT _ : - - I
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_ Condltlons of Approval, Compliance, Monitoring, and Reportlng
' PERFORMANCE:

L

Vahdlty The authonzahon and nght vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a .
Building Permit or Site Permit to construct the project andlor commence the approved use within
this three-year period.

For information about compliance, contact Code Enﬁnrcment Plarmmg Deparhnent at 415- 575-6863,
urwzo.sf- plzmmnsz org.

\ .
Expiration and Renewal. Should a Building br Site Permit be sought after the three (3) year
petiod has lapsed, the project sponsor must seek a renewal of this Authorization by filing an
application for an amendment fo the original Authorization or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduect a public hearing in order to consider the revocation of
the Authorizafion. Should the Commission not revoke the Authorization following. the closure of
the public hearing, the Commission shall determine the extension of time for the continued
validity of the Authorization.
For ‘information about cormipliance, contact Code Enfnrcanmt Plnmzmg Depxzriment at 415-575-6863,

wuro.sf-planning.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be. continued
diligently to completion. Failure to do so shall be grounds for the Commission fo consider
revoking the approval if more than three (3) years have passed since this Authonzahon was

- approved. -

For information about complmncc, contact Code Enforcement, Plannmg Deparbnent at 415-375- 6863

www.sf-plaming.org,

Extension. All time limits-in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an

appeal or a legal challenge and only by the length of time for which such publit agency, appeal or

challenge has caused delay.
For information about compliance, contact Code Enforcement, Planmng Departmznt at 415-575-6863,

_ k Wy, sf-planning.org.

Conformity with Current Law. No application for Building Permit, Site Permit, or other
entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval For information about compliance, contact Code Enforcement,
Planning Department at 415-575-6863, www.sf-planning org. '

DESIGN COMPLlANCE AT PLAN STAGE
6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project SPOIISDI shall

submit a roof plan to the Planning Department prior to Planming approval of the building permit

SANFRANGISCD - . . . ' 11
PLANNIN .

O DEPARTMENT
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'apphcauon_ Rooftop mechanical equipment, if any is proposed as part of the Pro;ect, is requn'ed
to be screened so as Tiot to be visible from any point at or below the roof level of the subject -
building.

For information about compliance, contact the Cuse Planner, Planning Department at 415-558-6378,

wuw sf-planning org.

" PROVISIONS

7. Transit Impact Development Fee Pursuant o Planming Code Section 411 (formerly Chapter 38

- of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
.(TIDF) as required by and based -on drawings submitted with the Building Permit Apphcanon.
Prior to the issuance of a temporary cerfificate of occupancy, the Project Sponsor shall prov1de
the Plarming Director with certification that the fee Has been pmd. _
For information about complience, contact- the Case Planner, Planning Department at 415-558-6378,
wuw sf-plmning.org. ' '.

MONITORING

8. Reportmg. As long as the use remains an Intemet Services Exchange, the pro]ect sponsor shall
submit to the Plarming Depariment oh an'annual basis power use statements for the previous
hvelve—monih petiod as provided by all suppliers of ufilities and shall submit a written anmal
report to the Department of Environment and the Planning Department which shall state: (a) the -
anrual energy consumption and fael consumption of all tenants and cecupants of the Intemet .
Setvices Exchange; (b) the mumber of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all applicable local,-regional, state and federal permits, regulations and laws; -
and (d) such other information as the Plarming Commission may require. _

For information about camplumce, contact Code Enﬁrcement Planring sztzrf.mmt at 415-575-6863,
wwn.sfplaming org.

.9 Enforcement. Violation of any of the Plarming Department conditions of approval contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
'to the enforcement procedures and administrative penalties set forth under Flanning Code
Section 176 or Section 176.1. The Planuing Department may also refer the violation complaints to-
other city departments and agencies for appropriate enforcement action under their jurisdiction.,
For information about complumae, contact Code Enforcement; Planning Department. at 415-575-6863,
ware.sf-plarming.org.

10: Revocation- due to Violation of Conditions. Should implementation of this Project result in
* complaints from interested property owners, residents, or commerdal lessees which are not
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the

. specific conditions of approval for the Project as set forth in Exhibit-A of this Motion, the Zoning

* Administrator shall refer such complaints to the Commission, after which it may hold a pubhc -
hearing on the matter to consider revocation of this authonzatlon. '

SANFUNGISTD . ' . o 2
H.Alnnlul DEPARTREENT . . R ) -
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For z'nfofmation about complionce, contact Code Enforcecment, Plarzm'ng- Departmént at 415-575-6863,
wuw sf-planning.org. ) '

OPERATION

11.

12,

13.

Noise Control The pfezm'ses shall be adequately soundproofed or insilated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels speaﬁed in the
San Francisco Noise Control Ordinance. -
For informiation about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Enmronmental Health Sectzan Department of Public Health at (415) 252-3800, wumn stdph org.

Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building'
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Departmerit of Public Works Streets and Sidewalk Maintenance Standards.

For information about compliance, contact Bureau of Street Use and M:zppmg, szzzrtmcnt of Public

Works, 415-695-2017, http://sfdpw. org.

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a.community laison officer to
deal with the issues of concem to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone mumber of the communit}'r Haison. Should the contact information change,
the Zoning Administrator shall be made aware of such change The commurity Iiaison shall

report to the Zoning Administrator what issues, if any, are of concern to the community and what

issues have not been resolved by the Project Spornsor.

 For information about compliance, contact Code Enforcement, Planning- Department at 415-575-6863,

unww.sfplanning.org.

| swmoEce ’ ' . . 13
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. ',PRGJEGT SPONSOR’S SUBMITTAL
- IN.SUPPORT OF CONDITIONAL USE APPLICAT]ON
| (Plannmg Code Sectmn 303(h}) : '

for |
PRE-EXISTING LEGITIMIZED INTERNET SERVICES USE AT

435-437 POTRERO AVENUE
(BLOCK 3974 LoT022)

APPLICANT '
INDUSTRY CAPITAL INTERNET lNFRASTRUCTURE LLC

PLANN]NG DEPARTMENT CASE NO. 2013, 0477G
HEARING DATE ~Jtne 1 3 2&13 '

- .Attnmeys forAppHcant‘

REUBEN, JUNIUS & RDSE P

Ong Bush Street Suite 600, Sart Francisco,. CA- 94104
T81 NG (41 5) 567 90@0 Fax No - {415) 399 9480
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A INFRODUEIION

Assessods BIogR/LoE 39702
| ZowmgDidwitr . UMU

HeightBulkDistrict: 58X

Noiie

ParcdAresSfre 4996 sqrarmfet.

Enghngl_mpiov;ménis : Tw - storystncture mprovad mﬁlclccincal arrd oIhefnpgmdes
‘ E for.e:ashng Interhet S'crxzmes use:

Exisfing Uger * Intermet Services

-G PROIECE SUMMARY
Proposed Use: ' '(;‘om:muahen of existing Fiternst Saﬁnccs Use

g Height; 50 fe8t:

Gross Square Footage:- 10,000 square feet
Nawber i Stories: Pigtories -

1 o .

‘ - 435437 Potretd. Avenue.

TR &FAY40PC Shbrmiital - T Application 1435 Potrers) 330113 doc
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D.. DESCRIPTION OF THE BUILD]NG AND EXISTING USE

The building is located on'a rectangular 16t on the east side of Potrero Avenue between 17
Street and Mariposa Streets. The Site is within the UMU Zoning District. Plans of the existing
bmldmg are atfached as Exhibit A.

. The biiilding was. constmcted in 1950 and é1gmﬁcanﬂ$f improved in 2000 for use as an

Internet Services Center operated by RCN (which later became Astound Networks). The building .

is fully cqmppcd for this use. No changes fo the exterior of the building are proposed, except for
additional screening'on the roof to cover ﬂxc existing mechanical equipment.

_ In contrast o the larger Internet Services centers that are in existence in San Francisco, this
site is ideally suited to serve smaH customers In' the City — much liké a print shop or a similar light

industrial nse but with a 21% century application. In the City, there is currently no mdependcnt .

' prowder of Interbet Service data cemter except for Digital Realty, a, mrolti-billion  dollar

dcvelopmcnt company, which owns. two Jarge facilities at. 365 Main Street and 200 Paud Street. ‘

The Property represents a local chgice for the San Francisco, small business community. The
- building’s. central location is ideal for local businesses. Addmonally, by continuing the existing
use with its infrastructure intact, the business will not require construction of a new facility.

. The Applicant will focus on local retail business customcrs whereas some. of thc.lilii'gcr-
facilities that have been built in the City are focused on much larger, wholesale cliénts. The size of

the facility is small compared to the others operating the City. The proximity of this facility to the

- city center will help attract and retain small businesses and start-up companies.

We expect this data center to promote further job growth in San Frantisco as the business
users will have a platform to grow their businesses with a local data center provider, which we
believe can provide & higher degrec of service than the larger national and mulh-uaﬂonal
platforms. .

__E.  COMPLIANCE WITH SECTION 303 (CONDITIONAL USE) CRITERIA

Under Planning Code section. 303(c), the Pia’nﬁiﬂg-_ Coirimissiori shall approve the
application and authorize a conditional use if the facts presentcd establish the following:

1. Desirability and Compatibility of Project:

Planning Code SCCthIl 303(c) (1) requires that facts be cstabhshcd which dcmonsu'ate thie
followmg

‘That the proposed use or feature, at the size and intensity contemplated and at’
the proposed location, will provide a development that is necessary- or
desirable for, and compatible with, the neighborhood or the community.

1

The existing use is compatible with the nelghborhood and the community. The- ‘Applicant -

plans to use the existing building (built in 1950). No exterior changcs are proposed except a
roof screen upgrade. The helght and scalc of this building are in line with the adjacant

2
o ) o o 435437 Pom:rq Avenue
1:\R £82\742401\PC Subemittal - CU Application (435 Potrero) 5-30-13 doc
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At ‘, -given fme thére’ will be4-6 péople cmployed Hi:the: facﬂxty with 24 cmpioyees of
t:ustomcrs rotating ¢ and oﬁ'—mtearany g1vcn1nmc . o

2. (Effiof Projecron Health Safety, Coiverieiice o Gepigtal Welfs

R i g Codécsection’ 3D3(e)(@) feyuires thatifacts be; eitablished which demonstrate-

Hmt such Use or’ feature ag proposed mILmt be. detmnental to the healﬁ i

m:lmty wath respect o, s pécts i:ic‘[uﬂing Bathot Iinﬁfed:t’o ﬂuﬂ'o wﬁf

@)

-

'LEhe Datre:y "'l:haproposedsrte mcludmglts szze é’éapf:, and

w:

a z‘rqzi‘t'emgs

o) The Safcg(mﬂs afferded 1o preyent noxious or Dﬁensm:tmzssmn&
' sock 23 noise;. glare, dustand odar.

L=

- 435-437 Potrero. Averdie-
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The HVAC equpment consists of seven fari unils that comply with
the San Francisco Noise Ordinance. The _HVAC equipient: does
not emit any dust or-odors.. The backup generaor is located in ihe
basement, and is used only in emergericies sﬂcﬁ as power: b‘zktagés

(d)  Treatment given, as appropriate,; fo such aspects as landseaping,
screening, open. spaces, parking and loadmg areas, service, areas,

lighting and signs. .

An awning will bé added to improve. the entrance. Roofiop
Screening will be upgraded. ,

3. Comnliance with the Geperal Plan

Plamning Code Sectmn 303(c)(3) reqmres that facts be established that demonstrate the -
. Tollowing:

That such use or: feature as proposed will comply thh the apphcable pruv;smns of
this code and will not adversely affect the Master Plan. : :

The Project will affirmatively promote is consistent w1th, and will not adversely affect the
General Plan, as follows:

The objectives and pOhCIE:S of the. Commiérce Elernent of the ‘General Plan are basecl on -
the prcm;se that econoniic development activities in San Francisco must be designed to achieve
economic v1tallty, among: other-things:

POLICY 4.11
Maintair an adequate supply of spdce apprapnate to the needs af mcuba:‘ar mdustnes

Smail, emcrgmg mdusines id the Clty, many utllmng new technologies, aré dependefit on
relatively inexpensive space accessible to prospectwe markets. Examples of these “incubator”
type industries inclide electmmc data processing fimms, business services, apparel manufacturing
and design, crafts manufacturmg, etc: During the. early stages of developments, while markets
are being established, fixed costs such as rent and transporation must be kept at minimal [evels..
The South of Market area is curréntly sérving a$ a firietional ared tontainirg a supply of such’
spaces needed by new. businesses: The maintenance of a reservoir of such spaces, :-which can
fulfill these needs, 1s needed.

Economic thahty

The first goal is to maintain and expand a healthy, vital and divérse economy, which will provide
jobs essential 1o personal well-being and revenues to pay for the servmes essential to the quality
of life in the city. ‘ S ‘

4
E\R&E:N7424013PC Submittal - CU Application (435 Potrérs) 5-30-13.doc
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P@LICY Zl
E’ncaurage:des:elqpmmt wﬁzch prowdes substautm[ nefr beuef ts zmd mxzumzas' ilﬂd“eﬂmﬁ]e

| POLIGT Zt
Seefc Yo refaiir. gx'zsttrzg commercml and mdurtrml actzﬁitjv and: fo a[tmrcf TiEw sucf FeLengid ;tff

- the C'lgz
POLICY3:4 |
- _dssistnevoly-enmerging econongc activifies.

POLICI’ 4T
ﬂmmfam and erfimer a favorable. Eusmess clmzate in the cily.

* Thie creafion and mamtcnancc of aposrﬁw Telanons}ug betwecn cﬂy govemidient and Emratr;
mdusiry 15 af. 1mportant factorformany industriesaa chﬂgsmgto Stay ormlocaie

i'esPect the sca,le of ﬂevelopment in adjacent bIoﬂcs; -:.'_ Hicnla
rendenﬁal uses; N

“The existing building - within the phyacal ditménsiods and scale of e mmoundmg :
- nelghborhood, aﬂd the desigri- and: Iayom i’ consistent with :the: smomldmg an '
IRTiere: } :on?o‘lrcro Avenue.,

' 435:437 Patrere Avenus
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3} Rooftop equipment on tbe bmldmg in which the use is located is screened
appropnately :

“The rooftop equipmment i$ not visible from street levei (see Exhibit B) I’hc eqmpment
screen will be improved,

4) The baék—ﬁp power sjfstem for the proposed use will comply with all-applicable -

federal state, régional and local air pollution controls.

The building’s backup gencraior comphcs with and is pcrmxtted by Bay Area Air Quality
Management District permit number 21731.

5)  Fixed-source equipment noise does not exceed the decibel levels specified in the
San Francisco Noise Control Ordinance.

The building’s air cooled fans located on the roof will comply with the ambient poise
levels, by utilizing the following technolo gles and methods to meet and excecd the noise control
QOrdinance;

L Mufﬂers and Variable Frcquency Drive faus and pumps

i. Sound wall / noise absoxphon

6) Theé buildingis designed fo mininize energy consnmption, such as throdgh the
nse of energy-efficient technology, including without limitation, heating,

ventilating and air conditioning systems, hghtmg controls, natural ventilation

and recapturing waste heaf, and as such commercxaﬂy available technology
-evolv:as : .

The equipment at the site is fimctioning well and can continue to be used as 1s. Hawever,

the Apphcant as part of its commmncnt to energy efficiency, will deploy the fo]]owmg erergy '

saving technologles

i  Energy efficient Toshiba G9000 UPS systems increases. the cﬁicwncy of’ thc.

current unmtcrrupu"blc power system from 80% efficiency to 96:5% {reduces
£nergy usdge).

ii. .Deployment of cold isle. containment, reducmg the power assocmtzd W1th.

_mcchamcal cooling by 25—30%

i | Deploymcnt of air-side economization will. reduce the cooling powzr
consumptxon by an estimated 50- O%

In apgregate, the above will reduce powcr consumpmon by approximately 45% relative fo-

the ex1stmg use.

_ 6
L\R£82\742401\PC Submittal - CU Application (435 Potrero) §-30-13.doc
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» G.- MASTER PLAN PRIORITY POLICIES

Planning Code Section 101.1- estabhshes the following eight pnonty p]anmng policies and
requires review of permits for consistency with said policies. The Project and thls Section 329
Application are conswtcnt with each of these policies as follows: '

1. That existing nmghborhood—Serving retail uses be preserved and enhanced-
and future opporinnities for resndent employment in and ownershlp of sueh businesses
enhanced.

The contimuarice of the emstmg use will benefit existing nclghborhood—servmg retail uses by
keepmg employees.and customers in the e ighborhood.

2. That exisﬁng housing- and n'eighborhood character be conserved and
protected in order to-preserve the cultural and economic diversity of sur neighborhoods.

The Applicant will not have any effect on housing. The existing use is a part of the
neighborhood character! .

- 3. That the Clty s supply of affordable housmg be preserved and enhanced.
The apphcamn will have no effect on aﬂ'ordable housmg

4.  THat commuter trafﬁc nof impede Muni transit service or overburden our
 streets or neighborhood parking.

The application will have no-effect on commmter traffic-or Mimi.

5, That 2 diverse economic biase be maintained by prote‘cﬁhg our industrial and
service sectors fifom displacement due to commercial office development, and that fofure
opportunities for resident émployriént and ownership in these sectors be enhanced.

No commiércial office development is proposed.

_ 6. That the Clty achleves the greatest possiblé preparedness to protect agamst' ,
mjury and loss of hfe in an earthquake. :

The apphication is consistent with this policy.
7. Thatlandmarks and historic buildings bé preserved.

The Property is not a landmark or historically rated. building and the Property is not
located within a h.lStDnC district. The Pioject will have no impact on landmarks or historic
buﬂdmgs ’

8
. . 435-437 Potrera Avenus
\R&a2\742401\PC Submitial - CUJ Application (435 Potrer) 5-30-13.doc
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B CONCLDSION

“The apphca‘tlon saﬁsﬁes ihe ob_;ccﬁvcs anid policies of the Generdl Plan, ihe: Plannmg{‘inde :
and the ZA Laegmnumhun Egiter; and should beappmved. :

g

T RAASTAREPG Sibial - CTF Application 7435 Potied] 536,13 a6z

- 433437 Potrero Kvetms
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LIST OF EXHIBITS

Fachibit A - ~. Floor Plans

- 10

LAR&AZ\74240T\PC Submittal - CU Application (435 Potrero) 5:30-13.8oc
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AN FRANCISCO
PLANNING DEPARTMENT

1650 Mission SL

. Letter of Legitimization . sueaw
Lo - - et San Francisca,
. ' CA 94103-2479
June £,2013 . . - o o . Regeplion: -
o : ' 415.558.6378
David Silverman - ' ' . Far -
Reuben, Junius & Rose LLP : \ oo . 415.558.6409
1 Bush Street, Suite 600 T L
- - Planning
San Francisco, CA 94104 . . : . , N Information; .
, ' S - " 415.558.6317
Site Address: - *435-437 Potrero. Avenne o
Assessor's Block/Lot: ) 3974/622 -
. Zoning District UMU - _ _
~ Staff Confact - | ‘ ~ Corey Teague, (415) 575-9081 or corey.teague@sfgov.org

Dear. Mr. Sﬂvermén:
- This letter is in response to your request for a Letter of Leg1hnuzat10n pe.r Planning Section 179. 1
regarding the property at 435437 Potrero Avenue. This parcel is located in the UMU Zoning District and
" a58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the exlstmg two-story buxld.mg totaling appm)uma’tely 10,000 gross
square feet. . .

Procedural Background

The Department received the request for Iegxﬁm:.zatlon of office space at 435—437 Pou-ero Avenue on
October 15, 2012. Staff reviewed the request and assocated materials and the Zoning Administrator
issued a 30-day pubhc notice of the intent to issue the Letter of Legitimization on April 15, 2013. The
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
. feet of the sub]ect property, 2) all current tenants of the subject property, and 3) all individuals and
neighborhood associations that had requested fo receive such notice. Additionally, notice was, posted on
the site dunng the notification penod. The notification penod expired on May 15, 2013; -

E[lglblhty o : ) : -
- The land use proposed for legmzmza’cxon is deerned ehg:.ble if it meets the followmg criteriar
. i. The land use existed as of the date of the application;
Lense documents, busmass tax docummts bmldmg pernits, utzlztles bills, and insurmnce documznts

indicate that the entmely of the subject building has beent used as an “Internet Services Exchange” (d.lm :
RCN Telecom Services and Astound) strice epproximately May 30, 2000. :

ww;sfplanqﬁgl'g@rg' :



David Silverman ' ' : . June 4, 2013

. Reuben, Junius & Rose LLP ' : Land Use Legitimization Letter
1 Bush Street, Suite 600 L : 435-437 Potrero Avenue
San Francisco, CA 94104 ) o '

ii. The land use would have been principally permitted.or permitted with conditional use
authorization under provisions of the Planning Code that were effective on April 17, 2008;

Prior to the Enstern Neighborhoods rezoning, the subject property wis located in the M-1 Zoning District,
which permitted an Internet Services Exchange with @ Conditional Use Authorization.

fii.  The land use.would notbe peimitted under current provisions of the Plannihg‘Code;

- The subject property is located in the UMU Zoning District, which prohibits an Infernet Szrmces
Exchange. '

iv.  The land use either has beeri (1) regulazly operatmg or ﬁmcbomng on a continuous basis for no

. less than 2 years prior to the effective date of Planning Code Section 179.1, or (2) functioning in
the space since at least April 17, 2008, and is associated with an organization, entity or enterprise
which has been located. in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1; : :

Lease ilbcuménis business fax docnnients building permits, utilifies. bills, and inszmz-r'lce dor:umeﬁts
indicate that the entirety of the subject building kas been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since appraxzmaiely May 30, 2000.

_v.  Theland use is not accessory to any other use;

The sz-Lbjéct‘ Internet Services Exchange is the principal use and is ot accessory to any other uses within
' the building. . '

vi  The land use is not discontinued and abandoned pursuant to the provisions of Plarming Code
. Section 183 that would otherwise apply to nonconforming uses. :

Lease docum_zﬁts, business tax documments, buildi'ng permits, utilities bills, and insurance documents
indicate that the building remained occupied until June 2010. Since that Hme, no new use was established
in the building, and it has been actively marketed as an Internet Services Exchange. Therefore, the Internet
Services Exchange use was not discontinued and abandoned pursuant to the provisions of Planning Code
Section 183, -

Determination

It is my determination that the request for legitimization of the existing approximately 10,000 gross
square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building
as shown on the submitted plans meet all the required criteria of Planning Code Section 179.1. Therefore,
the subject gross floor area is déerﬁe_d to be a legitimate Internet Services Exchange space as defined in
Planning Code Section 209.6(c). A Notice of Special Restrictions shall be filed on the subject property
documenting the specific building area legitimized as Internet Services Exchange in this letter and .

Ny

SAR FRANEISCD ' 1844
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David Silverman -June 4, 2013

- Reuben, Junius & Rose LLP . Land Use Legitimization Letter
1 Bush Street, Suite 600 s , ; . 435-437 Potrero Avenue
San Francisco, CA 94104 ' ' g

documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. Thié deterrhination is not a project approval, or in. -
any way a substitute for the Buﬂdmg Permit Apphcauon for the change of use to Internet Services

. Excha.nge.

Please note. that a Condmonal Use Authorization and subsequent Building Permit Apphczt(on must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179.1(g), and elsewhere in the Municipal Code, shall be assessed
as part of the Buﬂdmg Permit Apphcatxon_ »

APPEAL: I you believe this determination Tepresents an eIror in inte.rpretatibn of the Planning Code or
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals .
‘within 15 days of the date of the Letter of Legitimization. For information regarding the appeals process,
please contact the Board of Appea]s located at 1650 M1ssxon Street, Room 304, San Francsco, or call (415)

575—6880

Sincerely,

Scott F. Sanchez
~ Zoning Administrator

Lo Corey Teague, Plarner

o Philip Blix, Property Owner , _

William Spencer , ] ' v o .
Planning Commissioners ’ ’ )

All Parties on the Notification Request List

FCurrent Planning|SE Teatm EASTERN NEIGHBORHOODSIEN Legitmizafioné35 Potrero AveiDraf Lol_doc
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REUBEN&JUNIUS..

-‘Eastern Neighborhoods Legitimization :
Application §179.1

October 15, 2012

D 407 (SE) BAvALES

By Hand Deliver | e ko
By Han DgwerY, | _ ..aé' o ,QC’{%}E"L ‘g 551_(‘ -
Mr. Scott Sanchez : : X b e O o - .
v T R : ,} {73
Zoning Administrator A ke ¥ R (O g
1650 Mission Street, 4™ floor '

San Francisco, VCA 84103

Re: _ Eastern Neighborhood Legltumzatmn Apphcatlon
' Planning Code Section 179.1 '
435-437 Potrero Avenue (Block 3974, Lot 022)
OurFile No.: 742401

Dear Mr. Sanchez:

Enclosed please find the application and supporting materals, including two
additional  copies, for an Eastem Neighborhoods (“EN”). Legitimization request under
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue
(“Property”). We are filing this application on- behalf of F.W. Spencer & Son, Inc the
owmner of the Property.

w * ..
Al Introduction and Background

The Property is located at 435—437 Potrero Avenue, midblock bctween Mariposa and

17" Street, approximately two blocks from the Bayshore Freeway/Route 101. The building

covers the full lot. The Property is improved with a 2-story, 10,000-square foot building

used .as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of

California, Inc., which was purchased by Astound in 2005 but confinued the same use.

" Afler a brief vacancy, during which marketing took place for the same use, the Property will
be occupled by Industry Capital Data Centers for the identical use, immediately after this

application is approved. :

i . One Bush Streel, Suile 400 )

San Frencisco, CA 94104

James A, Reuben | Angrew J. Junius ! Kevin H. Rose | Sheryl Reuben’ | Dawd Siverman | Thomas P. Tunny | Jay F. Drake 1el: 415-567-5000

Baniel A Frattin | Lindsay M. Pelrune | John Keviin | Jared Elgprm:xn i Jchn Mclnerneylh' fax: 415- 399 -9480

‘;_ Asoadr- ithed i \lew-Ir.Bn"ﬁ Counsel J AL r\-.v:mcn n Masuachesclie www.reapbentaw.com



© Mr. Scoft Sanchez

Zoning Administrator

- San Francisco Planning Department
October 15,2012

Page 2

.B. ' Floor Plans, Photographs, ﬁnd'UQggde :

Floor plans for the Property are attached as Exhlbxt A. Intenor and exterior
* photographs are attached as Exhibit B. The building compnses approximately 10,000 gross
square feet of Internet Services Exchange area that is the subject of this request for .
legitimization, - : ‘

C. Evidence Supgo ting Eltgibility.

L. The land use existed as of the date of the 'applz'c-'qﬁqrg :

The entire building has been used since May.2000 by RCN Telecom'_Scrﬁces__of ’
Califomnia Inc. (RCN) as an Internet Services Exchange. The lease between F.W. Spencer
‘and Son, Inc., and RCN dated May 30, 2000 describes the “permiited uses” at the Property as”
follows ’ .

“Telecommunications hub site ‘for cable, internet and

. telephony, internet routing facility and . other
telecommunication usés and other related uses for Tenant’s
telecommunicaﬁons busigess.”

(See Tnple Net Lease with RCN dated May 30, 2009 and First Amendment to Tnple Net:
Lease dated June 2004, attached as Exhlblt C. ) ‘ ,

The OWIErs s1gn1ﬁcant1y upgraded the bmld.mg in 2000 at a cost exceeding
$1,000,000 to serve as an Intemet Services Exchange for RCN., The building was -
seismically strengthened and mechanically upgraded to house a'PG&E transformer vault to
provide 400 kilowatts of power, including a diesel generator -backup and related .
infrastructure for thc Internet Servwes Exchange . .

Contulued use as an Internet Semces Exchange will provide a vital and mdxspensable
service to Internet startups and related small businésses in the South of Market neighborhood.
Nearby businesses will access the Property to service and maintain their Internet servers ona
continuing basis. ~ Continuance of this Intemnet Services Exchange use will provide a
51gmﬁcant benefit to the City as a whole and especially to the many Internet and technology
" companies located within walking distance to the Property. The Property has been upgraded
to meet all current ADA requirements in .connection with the seismic, electncal and other
other upgrades to the building conducted in May 2000. :

- One Bush Street, Suite 500
San Francisco, CA 24104

. tel £15-567-9G00
fox: 415-399-9480

r:mmzyéwi\zn Legirimization Application_477 Powero (Final 10-15-12).doc- REUBEN&JUNIUS.. |  wwsresbenowcom -
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Mr. Scott Sanichez
Zoning Administrator -
. San Francisco Planning Department
October 15,2012

Page3
L ) z
This is a unique building that was outfitted with specialized electrical and mechanical
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the
commencement of the boom of Internet startups. We are unaware of any other Internet
Services Exchange in the neighborhood, and the use clearly provides an indispensable
service for the most recent boom in the South of Market tech industry, which has been the
-primary creator of new employment opportunities for San Franciscans over the past several
years, and a primary growth center in the San Francisco economy. '

ii. The land use would have been principally permitted or permzn‘ea’ with condztlonal
use authorization under provisions of the PlanmngCode that were effective on

AQrzl 17, 2008;

Prior to the EN rezoning, the Property was located i the M-1 (Light Industrial)
- Zoning Distriét, which principally permitted “Comumercial wireless transmitting, receiving or
. relay facility, including towers, antennae, and related equipment for the transmission,
, reception, or relay of radio, television, or other electronic signals” pursuant to Planning Code
‘Section 227(h). “Internet Services Exchange” was not created as a separate land use
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections 209.6, 790.80,
and 890.80- were amended to define “Internet Services Exchange” as a new use within the
“utility installation” use category. Had the use category for Internet Services Exchange
existed at the nme of the onginal penmttxng, it would have bcen permitted as Internet Use
Exchange

The land use would not be permitted under current provisions of the Planming Code:

Upon tbé conclusion of the EN rezoning procéss, the zoning district classification was
changed from M-1 to Urban Mixed Use (“UMU”). Intemnet Services Exchanges are not
permitted in the UMU zoning district. (Planning Code Section 843.14.) S

The new zoning, UMU (Urban Mixed Use), was not adbpted until June 11, 2008.

m The land use either has been (I) regularly operating or functioning on a
continuous basis for no less than 2 years prior to the effective date of Planning
Code Section 179.1, or (2) functioning in the space since at least April 17, 2008,
and is associated with an organization, entity or enterprise which has been

One Bush Streel, Suite 800
San Francisco, CA §4104

tel: 415-567-9000
fax: 415-399-9480

1'\R&22\74340NEN Lepitimizanon Application_437 Potrero (Final 10—!5»12).du:1 8 4 8 REU BEN&®JUNIUS. www.reLbenlaw.com



Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15, 2012

Page 4 :

located in this space on a continuous basis for no less tkan 2 years prior to the
effective date of Planning Code Section 179. J '

. The Internet Services Exch'ange use has occupied the entire building since May 2000,
well .in excess of the two-year requirement for the EN Legitimization program under -
§179.1(2)(D)(1). The use has continued without interruption up to the present, except for a
one-year period of marketing to find a replacement Internet Services Exchange. The new
occupant will be Industry”Capital Data Centers, and it will occupy the entire Propcrty for
Intcmet Services Exchange use as soon as thls apphcahon is approved.

#v. The land use is not accessory to any other use;

. The Intemet Services Exchange use thaI is being rcquestcd for 1eg1t1m12at1011
’ comprlscs the entire current use, which occupies the entire Property. The use that is the -
. request of this legitimization is not accessory to any oﬂmr use, but instead is the principal use '

. of the bmldmg

v, The land use is not discontinued and abandoned pursuant fo the provisions of

Pla;mir‘z'g Code Section 183 that would otherwise apply to nanconfbrminguses

The Property has been under confinuous, uninferrupted: occupancy by RCN -
" (purchased by Astound in 2005) for Internet Services Exchange use since May 2000. The
use bas not been discontinued or abandoned for a period of three.years. (See Planning Code
Section 183.) After a recent period of ma.tkctmg for a new Internet Services Exchange, the
Dew occupant, Industry” Capital Data Centers, is awaiting approval of this apphcahon to
commence its occupancy. . . E

D. Notification Materials.

Mailing labels, 300-foot radlus map and a hst of owners within 300-foot mdms are
cncIosed with this apphcahon. : .

"E.  Fees.

In addition to the evidence and other information and documents identified above, I
" have enclosed a check in the amount of $588.00 made to the order of the Plannmg '
Department for the Dcpaﬂ:mcnt s filing fee. :

Dne Bush Streel, Suite 400
San Francisco, CA 94104

tel: 415-567-5000
fax: 415-399-9480

LIR&s2\742401 EN Legitimization Aépumun_4si Potrezo (Fissl 16-15-12) doc REUB EN&JUNIUS.. weorvereubentaw.com
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Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15, 2012 |
Page 5 '

Please do not hesitate to contact me or if you need any additional information or have
any questions. '

Very truly yours,

e~

Enclosures

Exhibit A —Floor plans .

Exhibit B — Photographs, Exterior and Interior

Exhibit C - Lease and First Amendment to Lease , _
Mailing labels, map and list of owners for 300-foot radius - -
Check for $588.00 for the Planning Department determination fee

cc: F.W. Spencer & Son, Inc. (w/o encls.)

Dne Bush Street, Suile 00 .
San Francisco. CA 94104

tel; 415-567-9000 .
fax: 15-399-9480

1AR&22\742401EN Legitiraization Application_437 Porero (Final 10-15-12).doc 1850 REUBENAJUNIUS... wen.reubenlaw.com
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FIRST AMENDMENT TO TRIPLE NET LEASE - -

This First Amendment to Triple Net Lease (“Amendment”) is made and entered
into as of the ___ day of June, 2004, between F.W. Spencer & Son, Inc., a California
corporation with an address of 99 South Hill Drive, Brisbane, California 54005
(“Landlord”), and RCN-Telecom Services, Inc., 2 Pennsylvania corporation, successor by

‘merges to RCN Telecom Services of Californie, Inc., havmg an address at 105 Carnegie -
Center, Pnnceton, New Jersey 08540 (“Tenanl") .

. A, Landlord and Tenant have entered iitto 2 triple net lease dawd as of May
30, 2000-{the “Lezse”) pursuant to which Landlord has leased to Tenant and Tenant has
leased from Landlord certain Prexmses located at 437 Potrero Avenue, San Francisco,
California. .

B. Landlord ancl Tenant have agreed (o amend the-Lease to prowde foran -
adjustment of the Fixed Rent payable under the Lease for the n:mamdcr of the Te:mx

C. Terms not othcrw:se dcﬁncd hcrcm shall havc the same mwnng as set
forth in the Lease. . :

Now therefore, in cons:dcranon of the mutual prcm:scs set forth hcrcm and other
good and valuable consideration, the receipt and sufficiency of which are hereby
achlowlcdgcd. Land]ord and Tenant agree as follows ‘

1. Scct:on 1 2, Reference Data, “lecd Rent” is deleted in its entirety ﬁ-om the
" Lease and the followxng is substituted inits place:

“Fixed Rent: At gn annual rental rate of Twenty-Nine Dollars -

: ' Ninety-Four Cents (329.94) per square foot for the
period from July 1,2004 through July 31, 2004.
Beginning on August 1, 2004 and on each Aungust 1
thereafier through the expiration of the Term, Fixed
Rent shall be adjusted annually by an amount equal
to Three and Onc-Half Percent (3.5%) over the thien
prevaiiing Fixed rent for the Premises. Fixed Rent
shall be payable in advance on the first day of cach

_ month."

2. Exccpt as oﬂtcrw:se cxpmsly amended by this Amendmcnt, the terms of the
Lease are ratified and affirmed.

In wimess whereof, Landlord and Tenant have éaﬁsed_this Aﬁxend&ﬁent o be
executed by their duly authorized officers as of the date first above referenced.

1851



LANDLORD:
F.W. Spencer & Son Inc.

o

CFC)

TENANT: o
RCN Telecom Services, Inc.

" RCN Corporation, the Guarantor under that Guarantee dated May 30,2000, joins
in this Amendment for the limited purpose of consenting [o the Amendment and
reaffirming ifs obhgahons under the Guarantee.

RCN Corporafi

1852



TRIPLE NET LEASE,

ARTICLE1

1.1 Partics. This Triple Nct Lease (“Lease™) s exceuted this 30th day of May, 2000,
“hetween F. W, SPENCER & SON, INC.. a California corporation with an address of 99 South
Hill Drive. Brishane, California 94005 (“Lnndlord") and RON TELECOM SERVICES OF
_ CALIF ORNIA. INC.. a California corporation having an office at 105 Carncegic Center.,
Princcton. New Jersey 08540 (“Tcn-ml")

_ LZ_ . Reference I).lm .-Ith reference in this L.case 1o any of the l'ollnumg shall Imu thc :
- ‘meaning sct forth below:.

Building: . The building known as 437 Potrera Avenue., San Francisco, Californiaas
A mure specilically deseribed on the plan attached hereto as Exhibit “A™,
The Building is located on the Land.

Land: - The pareel of land on which the Building is located. which portion is more .
: specifically shown on the plan attached herelo as Exhibit *A™.

Preritisess -Appnmm.mlv 10, ()00 squarc feet ol pross le: asmble nren lm:ﬂul in the
Buikling. as shown on the me attached hereto us Exhibit “B™,

Term: . . - Ten (1) years.

Option: Tenant shall have the option and right to renew this-Lease Tor one (1)
additional term of ten (10) years. The renewal term shall commence on the
-y following the termination ol the initial term. Fixed. Rent for the rencwal
terin shall be at 3.5% over the then prevailing Fixed Rent for the Premises
- and shalt be adjusted annually on cach anniverary of the Remt
Comumencement by an amount equal 0 3.5% over the then pru.nhng Fixed
Rent for the Premises.

(‘omniencemienl _ S
Prate: The date upon which Landlord and Tenain have exceuted this Lease. IT
' Landlord is inable o deliver the Premises on or before July 10,2004
(~Passessien Date™). Landlord or Tenant may cancel this Fease withoul
pemadly by wrilten notice 10 the other party| delivered 1o the other pany prior
- odelivery ol the l’rumccﬁ. If delivery of the Premises is delayved beyond

the Pussession Pate, the Rent anlmncumnl ale .md the Expiration Date
shall e mdjusted to account for such delay,

Iixpirdion
Pate: - _ Jul\' 1. 2010

" Potrerolsdoe (23023 oM
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Rent Commcnccmenl

Datc

Fixed Rent:

Permitied
Uses:

Public Liabilily
Insurance Limils:

Sceurity Deposit:

August 1, 2000.

Thinty-Six Dotlars ($36.00) per Squarc {oot for the first year of the Lease
Term commencing on the Rent Comincncement Date. Fixed Rent shall be
adjusted annually on cach anniversary of the Rent Commencement by an .

- amount equal 10 3.5% over the then prevailing Fixed Rent for the

Premises. Fixed Rent shall be pay'lhlc in advance on the first day of cach
month.

Telecommunteations hub site for cahlL internel and telephony. internet

rouling facility and other (clecommunication uses and other related uscs (nr

Tenant's telecommunicalions busmcx«.

F1.000.000.00 combined single limil

RCN Corporation. a Delawarc corporation, shall provide Landlord with a
corporate puaranty in'the form of Exhibit. “F™ attached hereto ot the time off
excention of the Lease sceuring Tenant™s performance hereunder.

Premises Delivery Fee: On or before June 1. 2000, Tenant shall deposit the sum-of Sisty-Five

Thousind Dollars {($65.000.00) (" Premises Delivery Fee™) inlo an attomey
Arust secount purstant fo eserow insiruetions in the formyattached hereto as
“Exhibit “G.™ The Premises Delivery Fee is for the reimbumsement of
Landlord's costs and cxpenses associted with facilitating ihe delivery of
the PPremises to Tenanton or before fuly 10, 2000, The Premises Delivery
Fee i any aceried interestshall be releised from the attormey trust
acconnl ad patied 1o Eandlord at the time the existing kenant vacates the
Premiises. which is aticipated by the partics to e on or befure the
Possession Date. [T Landlord fails te detiver the Premises.in Tenant on the
Possession Date deseribed above and Tenant eleets to caneed the Leise as
set forth herein, the Premises Delivery Fee shall be paid to. Tenant within
two (2) days after reeeipt of the cancellation notice.

1.3 Lxhibits. “The exhibits listed below in this Scetion are incnrpnnilcd in (his Lcas¢é
by reference and are ta be construed as a parl of this Lease:

Vxhibit A - 1 Lpal I)u.mplmn and Pl'm Shﬂ\\m[._ Building and Land-
Exhibit 3 Plan '~.humn;_, Premises
Exhibit € - Co-Location Agreement -

Exhibit D Tenant Improvements Agreement _
ixhibit E - Form of Estoppel Certificate -
Exhibit o Formof Guaranly -

~ Lixhibit G — Premises Delivery Fee Escrow Instructions

Potrerols.doe (052500

-
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ARTICLEII
‘2.1 - Premises. Landlord hereby leases to Tenant and Tenant hereby leascs from
Landlord. subject ta and with the benefit of the terms, covenants, conditions and provisions of
this Lease, the Premises. as is. Landlord represents and warrants that it owns, manages, controls
and/or operales the Building and the Premises and has the individual or corporate authority to
caler inlo ths [.case.

22 . Term. Tenant shafl hold the Premises for a term beginning with the Rent
Commencement | ate. andd comtinuing for the Term, unless sooner terminaled as hereinalt lc.r
provided. Upon execution of this Lease. Tenant may lake oceupaney of the Premises privr fo the
scheduled Possessicn Date. in which eeent all of the terms and conditions of this Lease rwith the
exceplion al the renf provixions) shall be applicable from amd after such carlier date. Such early

occupancy by lua.ml shall nat alfect the Term of this Lease.

23 Optiondo Extend. Tenant shall have the nL_hl h\ notive piven.to Landlord at least

"six (6) months prior to the expirdion of the Tem or any prior exicuxion fern to extend (his

Lease for one additional terin of ten (10) years each, upon the sume ferms and conditions

pmvidéd in the | ease (COption™). The Fixed Rent duriny__ eaclstch exdension tenm shall he

du«:rmmcd fn sccordanee with Seetion 1.2 above, The Option shall e voidil Tenant lus
renched any nederialterm ol the Lease, after reeeipt of wrilten notive aind an uppnrluml\ to cure

: xuv.h breach. prioc to Fenint’s submixsing of Tenant’s written notice of il infent to exercise the
-Option. L Do '

24 Offsike Customers, | .mdlnn.l nc.kmn.vlcdgc-. thit Tenant’s Permitied 1se requires
the instaltation in the Premises of cetain communications equipment by certain licensees and
customers of Tenant that do nal accupy space in the Building (collectively. "Offsife :
Custanrers™yin order for such Ot C ustomers Lo intervonnect with Tenant’s Equipment or to
pemmil Tenant o manage or operate such [MTsite Custoners” u;mpmcnl all in complianee with
all applicable ks, covennnts or restriclions of record, regukations and ordisances in elfect on
the Commencement Date {7 pplicable Requirements™). Nomithstimding anything to e

contrry contiinal in this Derse, Ladlord has approved Tenant e of the Co- | ocation

Agreenient it Iedd 1 thiss T s as Fxhibid “" ("Co-l, ,ocalion Agreemoent™), witheut nxienal
modilication, or the limited purpose of permitting such amangements as deseribed above, A
fully exectited copy ofznch Co-Location Agreenent shall be delivered i 1 andlord prior o the
n\[.l“.lhullul an CHEde Cisdotner” .u[lu[HﬂLlll Temnt's viplit s oo low e the cquuptaent af-
OMsite Customnet < e ol o site the Ofsite Customer's v uipnecit sathon aronnd, over sind
under the Premiaes, subjeel 1o Seetion La) ol the Co-Location Agrecownt.

».-\_R"m'l.l-:‘m

Al Rent, Fenad covenants iy ta | andlord al the .nhln el ] -mdlurd el Torth
abave, ur at woch sl place or o stch other person ar entity s amdlord may by nolice in
weriting o et Trom fine 1o time direel, during the Tenn hereoland s Jongs therentier as
Tenant or anvore claming under Temnt vecupices the Premises. the lollowing rent:

Motrerol sdoe (0% 23T
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v J.I.1 Fixed Rent. The Fixed Rent st forth in Section 1.2, in cqual monthly
-~ ingtaliments in advance on the first day of each month of the Term. and pro rata for any [roction
ol a month ak the beginning or end of the Term, any raction pavable with respect 1o a portionof
a month at the beginning of the Term is 1a be paid on the Commencement Date.
3120 Addiional Remt. Tesant shall pay 1o Landlord. as Additional Rent. the -
follawing (colleetivels, "Operating Kxpenses™): ' '

(a1} 160% of real estate taxes and assessimenls hy govermmental awhorities
pavable with respect to the rentable square footaze of the Premises: amd

(hy 100% of all operating costs incurred by Landlord in the aperation of the
Building. '

Fenant shall pay the aforeaid Additional Reut e montldy sastadfinenis, itied on

Landlord’s ressonable estimate ol such amounts for the current ealendar year. Not fater than 3¢
davs afier the end of the catendar vear. Tandlord shalt defiver 1o Tenant s stmement Jetailing the
ackml Operanng Fapeaees fon the precaline calendar year together sl capivs of aetal invoiees
angd bifls respecting said Operating Fapeses. (o the extent <och hillicog vegquested by Fenant, In
the event Landond™s exomate of Operating Ixpenses exceeds the aetial Cpsaating Bspenses for
the preceding year, Feamt -all reeeive eredil against Additional Rent mest due tor, 1 fhe Term

Chas L':\']"ifcd...é v tund of el overpay mienti in the event the actrsl Opeecating penes oxeead
Pondlord's cmnte, Towami Shall pay the difference to Ladlond together with the sest monthly
inststlment of fased Ren, ' '

ll II’L read enlitte Gives for any tax vear shall be reduecd, whethier ies s result of a reduction in
the 1ax rale oran ;.pm;ll by Landlord ol the real estate tax assessment 1 andlord shalf ereditii
Tenant, Tenont™ proportionate shive vl woch reducton minus the costs of such appeal (o Fandlord.
seeainst Tenant ™= P Rata Share ol rend estate tuxes. any reductinn shall acear alter the expiration
ofthe §ease Ternn bt <Juilbapply Lo perds prior esuch expirtioa, Tehauts proportiomte share
ol such reduction shall he prompily relwde] o Temant,

LY Fawe Poyaents of Reat iy instatlment ol rent b |1.:li1.[.1:1_ll-t|"q tham 1en
{141}
simEs-FGm doe Jm date. hut i no cventniore tham the masinaan ree of aterest alowed by
Tonv, which sadl be Additional Rent, Tn addition ta such inferest_ Tor cacl nastallment of rent
paid meye it b0y day < alier the die dafe. Femmt shall pins b Uandlond an amonntequal fo
By e (37w poeend o awh s 1: il o defer Landlord™ s coets nf collection ad adminstraiieg
expenses fekting wosueh laie peivgnt. 1F Tenam shatl il w pay throe o niore m'hllmuusnl
rentan a fnely beeds within gy consecutive twelve (120 month pertod. then, in lien ol the due
Jate for pasoeat ol Pisged Bent sot torth in Seetion 3§,

..:-ull 1 the dane e smme v o, i shall bear fntenest af g e o en pereent 005 per

o abaon e, ](nml Junlbpon Pised Fent on
. ————— . ———— ——

i1 hoetore the 15¢‘:| o el nieiith peveding e montly o s docl - Tl e l\un Apples Tl

pin Toenls aunle o hm Mo ten (L] i l”Ll' auch px\m._m e =hall he b sject o all al e

penliics for e payment sel forth in this Section 3.1.3.
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3.1.4  Tenant's Insurance. Tenant shall at its solc cost and expense obtain and
maintain throughout the Term with rcputablé insurance companics qualificd fo do business in
Cahforma, the following i insurance; dcs:gnatmg Landlord as a nmned msurcd

(a) Commeicial General Liability insurance indemnifying Landlord
-and Tenant against all claims and demands for any injury lo person of property which may be
chimed to have oceurred in the Premiscs, in amounts which, at the beginning of the Term, shall’
be not less than the amounts sct forth in Scction 1:2, and, from time o time during the Term,
may be for such higher amounts as Eandlord may require, taking into account the region in
W] hlch the Premises are localked and \nml.xr prapertics uscd for smul'lr PUIPORCS:

" (h) Su-s.‘xllcd "all-risk™ property insurance in thc amounl of the full -
rcplaumcnl cost ol all Tenant's s property and ﬁ\lurca and Lmdlm s prupurlv and ﬁ\mrc X

() Wnduncns compcnsalmn and .my otheri insurance required by
law or the nature of Tenant's business:, . .

(d) lnsur'mCL against suuh Olhtl’ hitzserds as may Irum hmc (o time
“be n:qmrcd by Landlord. or any hank. m.surancc company or olher lending institution holding a
. first misrtgage on the Premises. provided that such insurance is customarily: carried in the region
in which the Premises are locaied, on prnpcrtv similar fo the Premiscs-and ased for similar
purposes.

{¢) IT Tenant’s usc ar oc.cupanu' of the Premises causes any
mcruv: in insuranee preriitums for the Building or Premises. Tenant will p.n such .uldmnml
cast,

;

. I N
Tenanl stall fumish Landlord with certificates cvidencing all such insuranee prinr ta the
beginning of the Term and of cach renewal policy al least twenty (20) days prior to the expiration
of the policy being renewed, Tenant's use and ocenpancy ol the Pre miscs shall conform ta amd
* comply with all requirements of Landford's msurm. as such requirements may be amenided or
modified from time to time, :

3OS - Utilides. Tenant shall pay dircély to the proper authorities charped with
the collcumn thereof all charges for the consumption of water use, sewer, clectricity, s,
telephone and ather serviees separately metered or hilled 1o Tenant for the Premises, all such
charpes (o be paid as the same from tinee 1o time become doe. Tensmt <hall make its own
armugements for such afilities, and 1aindlond shall be under mo ohligation to fumish any utilites
to the Premiaes and shiall ot be liable for any interruption or Exdlure in the supply ofany such’
utilifies o 1w Premises! L amdlord shall cooperate with Temant in making any necessiry wtility
s connevhions sviikble & Temnl, '

VLo Penpits and Appunads, Temant shall i s ~oshe card il evpense ohiain and
nuintain thronghout e Term sl of the amthorizations, pernits, approvals ad licenses reyuotred

for the construction of U improvements fo the Premises and the conduct ol Tenamt s nisiness
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operations therein.

3.2 Audit Rights. In the cvent any dispule arises hetween Landlord and Tenant as to
. Operating Expenses. Tenant shall have the right, upon reasonable notice and at Landlord's
offices, to inspect and photocopy. if desired, Landlord’s records concerning the Op(.r'xlm;,
Expenses of the Building. [ after such inspection. Tenant continues to dispule Operating
Lzxpenses. Tenant shall be entitled to retain an independent sccountant or accountaney firm that
- has a specially in auditing operating expenses to conduct an audit: provided that in no cvent shall
Tenant condoct am andit more than one time in any twelve (12) month period. £ any specifie
issue with respect 1o Operating Lxpenses is raised by Tenant amd the same issue hag been mised
“by any ather Tenant amd a change with respect t such issue has been pranted to such other
Tenant or 3 Tenant's audit reveals that Landlord has overcharged Tenant, alter Landlord has been
afTorded an nmmrllml[\' to explirin any contrary pasition on the matier (o Tenant's au.mmlmj__
firm (with any dispotes heing resolved in good Faith by the panties) ihen Tenant shall receive
credit apainst the next manth'’s Rent in the amount of such overcharge, {1 the audit reveals that
Tenant wax undercharged. then, within thirty (30) days afier the resulis of such aodit sire made
available to Tenam, Tenant shadl retiburse Landlord for the amount of such ondercharpe.
Tenant shall pay the cost olany awlits requested by Tenant, unless sy audit reveals tha
Londlond's determination o the Operating 1 IXpenses was i tren by e than live pereent (3%).
in which cea | smdlord sl pay the eest of such andit,. Landdond -Jall Te rearured fo niaintiin
records ol e Ctperating Fxpenses [or the'two-year period lollowing cach Cperating Fxpease
stitement. § seept in the cvent of frand by Landlord. failiee oooihe ot ol Fewan 1o object 1o the
Operating Fapense statement within one (1) year afier its receipt thereol shadl be conclusively
deemed Temmt's approval of soch Opemling Expense stalement.

ARTICLEE IV
Tenant further covenants and aprees:

4.1 Repair and Mainteminee. To keep the Premises in good order and repair. and in al
least as powd order and repair as they are in on the Commencement Date. reasimable wse and
wear and diage by Tire or cisualty instired against anly excepted: and o keep all glass, fixtures
and equipment now or hereafter on the Premises, including, without imitation, all bealing.
phunbing, clectrical. air-conditioning, and mechantesl lixtures and eyuipment serving the
Premises, in zood order and repair, and in at least as pood order and repair as they are in on the
Commencement Date, damage by [iré or crsualty nnly excepied: and (o make all repairs and
replacements and 1o du all other work necessary for the foregoing: purposes. 1 (urther agreed
thart the exveption of reasonable e smd wear shall notapply so e To permit Tenant to keep the

Premises sy thing Jess than suitable, officient and gsable conditivn, conzsidering: the nature off
the Premises and the nse reasonably miade thereol, or in less than pood order, repair, and
condition.

4.2 Damace to.the Premises. To pay the cost of all repairs to the Building including,
without limitation. the rooll exterior walls and all structural components, 11 any damage theretn is.
causced by Temmi's improper use thereof, :
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43 Indcimnity. To indemnifly and save Landlord hormless from all claims, actions,
~ damages, liabilily. cost or cxpense whatsocver arising or tesulting from (i) any injury or dzmiagc
o any person or property on the Premiscs or sidewalks or ways adjucent therelo, or otherwise
_arising directly or resulting direetly from the use and mainteninee and oceupancy of the
Premises. arany prut thereol, by Tenant, (ii) any violation of this Lease by Tenant: or (iif) my
. acl, vmission or misconduct of Tenant, its agcnts contractors. melm'cu. licensees. subtenants
orinvitees. :

44 - Peisonal Property at Tenant's Risk. To the extent permitied by law, ull
merchandise. fumiture, fixturds. cffects and property of every kimd. nature and deseription
belonging lo Tenant ar fo any persons claiming through or under Tenant. which may be on the -
Premises at any time. shall be at the sole risk and hazard of Tepunt, and if the whole wrany par
thereol shall be destrnved or damaped by fire, waler or otherwise, by thelt or rom any other
" canuse. no pard of said Joss or damage is 1o Be charged 1o or he bome by Landlord, except. |

however. in the evenl k.nd loss or damege is atidbutable 10 Fandlord's pross. llL‘}.,llLL‘l'ILL or willful
misconduct. - . .

4.5 Asstenmentand Subleding. Nol te assign or sublet this |ease, exeept loan
~Affiliate™ fas hereinalter defined). without first obtaining on coch accasion the svriten consent
of Landbord. which shall not be uarcasamably withheld. No assignment or subletting shall in any .
way impair th cantinuing primary Hability of Tenant hereunder. and no consent Lo any sdissigning
or whkllms: in a particufar instanee shall be deemed 1o be a waiver of the ohligation to abiain the .

Landlond's S approy wilin the.case wlmy other assignmenl or subletting. Nulwithstamfing the
foregoing. Tenant may sessign this Lease or sublet all aram pan of ihe Premises to an Alfiliate
withont Liuntlond s prior ‘conaent. but Temimt shall give | attlord pmmpl uriten nolice of suchy
assignment or subleting. For purposies of 1his Lease, an "Afliliae” " oF Tenant Shall be a person
(i) cuntrolled h_\ . controlling or under cammon contral with Tenant, (i) with whom or into whom
Tenant is merusd tregardless of whether Fenant is the suniving poram afler such merper): ar
(i) acquiving all or sabstantially all of lenants assets and budnee opetations Lo which the
factlitics lociied i the Premiises are used by Tenanl. An cqguipirent collovation agreement with
ORC OT MOTE CATICTS will not be considered an assignment or sublenting by Fenant.

1.0 £. nmph mee with Lawe. At Tenant's sole cost and expense. ta conform 1o aid
“camply with all zoning, building, environmental, fire. hwllh and other codes, repulations,
nrdmanus or hws

1.7 Landlord's Right 1o Enler. To permit Landlord and Landlonl's representatives o
enter into and eximine the Premises and show them Lo praspective purchatsers, [enants ahd
morlgagees at any reasonable Gme wpon prior nofice, subject. however. to Tenant s right to
reguire thaat any such person entering the Premises be mmnp.mu.d by o representative of Tenant
a2 condition of pernitling entry inte any secured rea), exeepl i the eveit o an cinerrency.

4.8 I*spimtivn. Atthe expirtion of the Term or upon earlier termination of this
{easer . '
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(i) to remove such of Tenant's goods and effects as are not permancntly affixed to the
Premises; :

(9)] 1o repair any damage caused by such removal; nnd

(iii) pc'u:cahly lo yicld up the Premises and all previously approved alicrations and

additions thereto in the same order and repair as they were in af the beginning of the

Term al this Lease or were pul in during the Term hereol!, reasonable use nnd wear and

damagce by fire or casualty Snsurcd against only excepled. :

" Tenant shall indemanily and hold Landlord harmless against iny loss, enst or damape resulting
Trom the fathoe and defay of Tenant or anyone claiming b\ or through it o surrender the
Prt.nm(.s as provided in this Scction.

4.9  Use. Touse the Premises only for the Permilied Uses. and nol to cause. pomit or
suller the emission of ohjectianable odors, fumes. noise or vibration [rom the Premises. Landlord
makes no representition or warranly that the use of the Premises for the Permitted Usces is
allowed by local zoning ar other bylaws, and any permits [or such use shall be the exclusive
responsibility of Tenant.

4.10  Additions or Alicrations, ‘Not to make or permit any installations, alicrations or
additiuns in. 1 or on the Premises over Twenty-Five Thoissand Dollars (525 .000.00) without the
prior writterr vonsent nf Landlord in cach instance. Landlord expressly consents o Tenant's
initial altcrations and improvements (o the Premises required for the Pemitted Ulse, ot Tenant's
. sole expense. including. without limitation. build out of the Premises imd instadlistion of Tenant's
Mixtures aid equipment required for the PFamiticd Usclincreandng thn clane ervice 1o the
Builkding tw 2000 amps, installation of an FM200/Preaction Dres suppresion system in the :
Premises. installanon by Tenant of s emergeney generator amd Tuel sovree for the sapport of -

Tenant's Premizes onls . and phcement of redundant {iher optic connections from the Premises o
.. the public right of wuy

A0 Sigms Not o plee or painl on lhc l’rumt.cx or anvi heris m the Buthdig any
phc:xrd or sien which is visible from the exterior of the Premiises.

112 Loading and Nuisance. Not to injure. overload. deface. oF permit o be injured.
overuaded or delieed: the Premises or the Building. and not 1o permit, allow or sulfer any waste
or anyv wknetul, fmproper or offensive use ol or the accumukition of trash or debrix on the
Premixes or iy ocenpaney thereof that <hall he injurions oy peeson or property, or invalidate
or ingrease the premibus forsmy insurance on the Building.

413 Tenant's Work. To procure at Tenant's sole expense all necessary permits and -
licenses before undertaking any work on the Premises expressly permitted by Landlond
hereunders o doall such work ina good and workimandike mauner, emploving materials of wood
quality and = s wecanform with all applicable zoning. hailding, covironmental, lire, health and
other codes. reaulations, ordinanees and Lws: o pay prompily when due the entire cost of any
work on the Premizes undertaken by Temant, so that the Premisaes shall o all fimes be free of
liens of fabor and materials: ke cmploy for such work one or more responsible contractors: to
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save Landlord harmless and indemnified from all injury, loss. claims or dnmng«: to any person or
property occasioned by or prowing out of such workzand tu provide cupics of us built plans uf
such work lo Landlord upon cmnplumn. I any consiruction of fenant impravenients is
“necessary [or the continued oecuparicy of the Premiscs. such construction shall be accomplished
and the cost of such construction shall be bome h) Tenant in acairdanee with a separte
"Leaschold Imprevements Apreement” (herein so called) between andlond and Tenant, st

Forth e Kxhibif =™ and wiade o pant hereol, Landlord shall Dave the vipht 1o post notices of
non-responsibifity i or on the Premises as provided by Taw, Nofwithedanding the forepoing.
Landlosd shail he responsible Tor any structural Tatent defects i the Premises. at Dandard s

Cexpense. [andlend ot Landlord s expense. shall maintain or cavse 1o e miaintained. repaired and
replaced in good order. mmhlum aml rgp-ur xum.lun, ulmnx wills and lu,h] h;.xnnu eolumpsul
the Buthling.,

-1 Condition of the Premises. Landlord s nol obligited 1o and shall not nake any
improvernents o the Prepuses. Notwithstanding the foregoing. Landlord agrees t depliee the
renf and ta consiruct and perfomr all necessary seismie work and eepaies o the Binlding o
render the Hailding and the Prenises ‘ll’llLlIll’d”\ sngnd in pecordance with applicible huildg
ardd <aledy codin i Landord s goke cosd nd L\[T\H‘\L on or belore Aggust 312000, {r addition,

Lancdlord represents und wormints tha the rool' 1s i peod order amd repair andl the rool stopelire 1s
satnd, Afhe rnnmplumn of T andlord™s work. Tenant understmd-caind acknosedges that th
P're Arries e feaae boathout any Bty improvements or alteediaed heretoand Tn “s-is”
cimdilion. 1 weeptas et focth ahon el et e inspretad the Premnrac i Tee Jound the -
Premizes” curient slate of repair, condinon and nwintenance Tu be ;u'ccplnhlc e Tenant withowt
lurther impwovenwnts by Eamdlord aod, subjeet o the cmnpkhun ol Temant™s Work, to he
. x'll]mm! for fenml’s use .xnd prCHpIIY :

) -l.l:'f Peronal Progicety, axes, Tenant shall pay prior to delinguenes-all ixes assessed
against and fesied upon Tenant owned alfertions and utility installations, tade lixires,
furnishings, caripieut anel all persanal property to he assensed sod Bibled soparsteds T e
real propevts of b amdlond. Tany, such of Tenant's property Wil he seceecd with Fandlond™
read propenty . ewant Jadt o T andlord the taxes atiributdabe to § e L gwopsnry within 10
days sfler receijt ol written st Tateient setling forth the tnes applividile o Feiaut’s properiy,

CLIe Dasadons Sebstanees. Fenant ghall not thanalac el <aore, wae, b nnllg or
d[\l,nut ol .nn subnganee which 1-du|--n.nul ax @ liwardows o e suhstanee o wasde mder
applivable federl v dte Bt ihe Premises, exeept i aceordinice with the ~tahites, rudds amd
rectthtions sovemme themmurtaciure, storge, use, handline o Jepeedtion of ~och <alsiee,
Temmt shall e tegpaiaible T any and all costs, Tosies, dimagzen finee. pv_x::x]lio:-_A amed other
“expenses refuting tor the mamulfacurd, storage. use, handling or dispasition of any such hazardous |
or toxie substanee af the Premices by Tenantaor am emplodee: apentor conttactor sf Tenant,

ARTICLEY - .

R Casualte or Taking; Temination. -Tn the eveni that the Premises” or sy port
thereol® shall be tahen by any public autherity or Tor any public uses oe shalbhe destroxed or
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damaged by fire or casualty, or by the action of any public authority, and Landlord elects not o

restore the Building or the Premises and so nofifies Tenant, then cither Landlord or Tenant may
- cleet to terminaie this Lease. Such clection shall be made by the electing party piving writicn

notice of its clection to the other party withia nincty (90) days alier the right of ¢lection acerucs.

5.2 Restoration. 1f this Leasc is not terminaied pursuant to Section 5.1 ahove, this
Lease shall continue in force and a just proportion of the rent reserved. according 1o the nature
and extent of the domages sustained by the Premises shall be abated until the Premises, or what
may remain thereofl shall be put by Landlord in proper condition Jor sise 1o the exient pemitted
by the net proceeds of insamnee recovered or damages awirded for such akinge, destroetion or
damage. ardd subjeet o zoning id building laws and ordinances then in extstenee. “Net
proceeds ol insuranee recovered or damages awarded” refers o the pross amount of such
insurance ar damages less the reasonable expenses of Landlord i connection with the colleetion
of the sunc. inchuling withent [imitation, lees and CXpOnSCE Tor egal amd appraisal servives.

) Award. lm.spLLln' s of the form in whu:h reeovery may be had by v, all Aghts
1o damapgesor Lmnpuxx.:lmn fur the Premises shall belong to Landlord in all cases. Tenant
hereby prumts 1o Lapdlord all of Tenant's rights to such damages and cov cnants lo deliver such
Turther assignments wr endorsements as Landlord may lrom time 1o thne reguest. Not
withstanding the [oregoing. Temant may seek a separate awand from the condemning .mlhnm\
for Tenant’s relocation damages,

ARTICLILL VI

6.1 Lvents of Delwlt; Remedies. 1T(a) Tenanl shall debault in the performance of any
of its monctany obligations upder this Lease. and i such default shall continue Torten (10} days
aller writien notice rom Landlond to Tenant or {bY if within fificen (13) davs alter written notiee’
from Landlord 1o Tenamt specilving any other default or defamlts, Tenant has not commieneed
diligently tov correet soch defmlt or lur or thereafter dilipenthy poraed <nch correction to
cumplvimu_ o fontlany e 1-'muml all e made by Tenmt b e Te-nefat o cwediforcor ifa
petition is Tiled by oragainst Tenant onder any provision ol the Bimbroptey Codeand, m the case
of an involimitary pelition, such petition is not dismissed within ninety (01 day s or () i the -
Tenant's leaschald mterest shall be taken on execution or by olher provess of Taw, attached or
subjected fo am other involuntary enevmbrance, then and inany of sach ceses Fandlord and its
agents and s=ervant nay L Ty, immcdialely or at any time ihereatien, suad withaut turther
notice or demand. nd without prejidice 1o any otherremedics availabie o) andhond For
arrearnees of rent or ethervise, cither () enter inlo and upon the Premises or any part the reol, in
the mame ol the whke, sl repeessess the same as of Landlond™s funmer eatate or i) nxail 1 notice

of terminzting addresed o Tensmt at the Premises. and upon sich entrs o mailing ihis Lease
shall terminate. Inthe event that this Lease is terminated under any of The furegaing provisions,
orothernise Tor breach of Temant's ohlipgations hereunder, Tenant covenants to pay forthwith o
Landlonl as compensation the total rent reserved for the residine ol he Term. T cahatdating the
rent rererved there shatl be included the vistue of afl other consideration agreed Lo be-paid or
performed by ‘Tenant [ar such residue of the Term.

“Tenant further covemnts as an additonal and camukutive obligation after any such
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termination or entry to pay' punciually to Landlord all the sums and perform all the obligations
which Tenan! covenants in this Lease to pay and to perform in the same manner and to the same
.extent and a1 the same times as if this 1ease had not been terminated. In caleulating the amounts
10 be paid hy Ténant under the !’nrzgmn;__ covenant, Tenant shall be credited with any amount
actually paid 16 [andlord as compensation as hereinbefore pm\-ldu.l and also with any additional
rent aclually obtined by Landlord by rdunnb the Prcmlsu afier deducting the expenses of
collecting the e, ' '

‘Nothing herein contained shall, however, limit or prejudice the right of Landlord to prove
forand-oblain in proceedings for bankruptey or insolveney vr reorganization or armngement with
creditars as Tiguidated danmages by reason of such determination a mnount equal 1o the
maxtmum ':xlln_\\‘rd by any statute or e of law in effect ot the time whien, and poverning the
proceedipgs in which, such dantapes are to be proved, whether or nol stuch mmount e greater
than, equal o, or less than the amounts referred lo above. ’

6o Landloird's Ripht o Cure. 17 Tenant retmains in defaulta the expirttion of the time
periods specilicd in Scetion 6.1(a) or 6.1(b). Landlord shall have the right to perform such ’
obligation. .\ sums so paid by Landlord and all necessary incidental costs and expenses in
connection with the performance of any such act by Landlord shall be deemed to he Additinnal
Rent nder this I case and shall be pi:\'nhlL to Landlord impicdiately on demand.  Landlord may
exercise the foregoing rights without waiving or refeasing T enamt from any ol its ohlipations
‘under this Lease. :

ARTICLE VI
7.1 {feet of Waivers of Delfaudt,- Any consent or permiission by Lindlond o any acl or
omission which otherwise woulkl be a breach of any coversmt or comdition berein, vr any wiiver
by Laidlord ol the breach ol any covenant or condition hercing shall nof i any way be construed -
Ia DPLI'HL s as o lmpmr the cuntmum,g nhhg.ﬂmn of any covenant or unuhhnn herein.

12 No \u:urd and Naishiction. No acupl.mc:. by l.:mdhml ol fesser sune than the |
Fixed Rent. Additional Rent and any other charge then due shall be dccmul o be other than on
account of the earliest instaliment of rent then due. and Landlord may ‘recept such payment
without prejudice o Landlond's ripht 1o revover the kakince of such m-‘l.lllnn:m OF PUTSUC A0y
uther rL‘mLLl\ available to Tandlond,

1.3 Subordimatiog Non-Disturhanee, This Lense shall be subordinate to any mortgage
pow ar herealier placed upon the Premises by Landlord, s 1o etich advanee made or 1o be made
under any such mortgaee. Tenant agrees fo excente and diliver any appropriale insiniments
necessany 1o conliny snch subordination, Tenant's agrecment to subordinale oy future
mortgage is conditioned upon Tensnt receiving from the hokler of the ool such morgape
assurances L non-disturbance apreemem”™) that Tenant s possession ad this Lerse, including
any optinn: & eeviend the ferm thereol <l not be digiurixed s Jong e Tamnt isnot i breach
hereal amd aattons o the record halder of the Premises. andlord agrees e s best eftorts o
phtain ront any eyxisting a nen-distirbance agreement [rom such mortgage in Favor of Tenant.

7
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7.4 Successors and Assigns. This Lease shall be binding upon Landlord and Tenant
and their respective successors and permiltted assipns. Tenant agrees that the Landlord named
herein and any xuhu.quuu Fandlord shall be fiable hereunder only for obligations accruing while
owner of the Premises. No holder of a mortgage of the Landlord's interest shall be deeined to be

- the owner of the Premises until stich holder shall have acquired indefeasible title {0 the Premises.

7.5 Quict Enjovment. )andlord agrees that upon Tenant’s paying the rent and
performing and obscrving the agreements and conditions herein on its part to he performed and
observed, Tenant shall and may peaceably and quictly have, bold and enjoy the Premises during
the Term hq.n:nl witheut any nnner of hindrance or molesttion [rom Landlord or anyone
claiming undu Landlord, suluul however, 1o the terms of this Lease.

7.6 Natices. All otices lor Landlord shall be addressed to FLandlord at the address of
Landiord set forth ubove, or W such other place as may be dexipnated by written notice 1o
Tenant: and all notices for Tenant shatl be addressed 1o Tenant at the Premises, with i copy in
cach instance addressed 10 RUN Corporation, 105 Camnegie Center. Princcion, New Jersey
DR540, Attn: General Counsel, or In such other place as muay be designated by wrilen potice 1o
Landlord. Any notice shall be deemed duly given when mailed 1o such icddress pnsi:ll’-_c prepaid
registered or cortilied mail, return reecipt requesied. or when delivered o Sueh address by hand
or by national overnight courier gervice. '

1.7 Broker. Fandlord and Tenant represent and warrant cach to'the ather that it has
had no dealings, negotiations, or consultation with, nor cployed any broker or other
intermediany with respeet lo this Lease and cach shall hold harmiless the other from any claim for
brokenge or olher commission arising [rom any breach of or misrepresentation contained in the.
forcgning wirmnty. - '

7.14  Hulding Over, In the event Tenant or anyone ckiming throtgh Temmt shall retain
possession of (he Premises or any portion thereof alter the termination or expiration of (his [ese.
such holding over shall be as a tenant it sufTeranee af an odcupaney and use charge cual to 150
pcrccni (1507 agof the Fixed Rent sand any Additional Rent due bereunder Tor the list month of the
Term. and otherwise subject o all of the covenants and comditions of lhxs lease. The period of
holding over shall not execed twa (2) months,

1.9 Eavirommental Matters. Landlord represents and swarrants that 1o ils best
knowledge, there are no “havardous wasles™ or “hazardois substinees™ on or inder the Land or”
the Building or within the Premises, Landlord shall be responsible Torand sall imdemnily
Tenant minst ant e, cost or dansge resolting Trom the presence ofaoy such lazandons
wistesor subvstances on or uader the Land or Building or within the Prmiccs anor betore the
dante of execution of this | ease, or resdting from any act or omisgion of 1 amdlosd, s vinployees.
agenls ar contrmeine alter ke dite of such execution, Teman shall indemnnily sand hald Landlord
harmiess against any Tosss cond o damiage resulting from prescnee of suy socl lazardons wastes

*or substances on or under the Limd or Building or within the Premises alter the date of execution
of this ease resolling Trom any aclor omission of Tenanl. its cmployees, agents o conlmetors.

2,10 Applicable Law, This Leases and the Aghts and obligations of the parties hereto,

Potrerod Kdoe (1S 2300y



shall be construed and enforced in accordance with the laws of the State of California. The
partics agree that the proper and exclusive venue for any legal disputes arising out of this Lease
shal] be the federal or stale courls silting in or having jurisdiction over San Francisco County,
California. In the- -event ol any legal dispute pertaining to this Lease. the, prevailing parly shall be
cntitled 1o recover its costs and reasonable attorneys” fees incwrred in connection therewith,

711" Ponial Invalidity. 1Fany term of this Lease, or the application thereof o any’
person or circumslances, shall to any éxtent be invalid or unenforceable. the remainder of this
" Lease. or the application of such term to persons or circtimstances other than those as (o which it
Jis mvalid or inenforeeable, shall not be affected thereby., and enclt tetni oFshis  cse shall he
valid and enlorceable to the fullesf extent permilied by faw. '

_ 712 All Apreements Contained. This Leasc contting all the agreements of the partics -
with- rc\pccl 1o the subjeet matier therepl and su;acr&:cdcs all pnnr dmhm.\ betsween thea with
ru:pu.t 10 t.w.h subjeet maller.

713 Waiverof Subregation. Al insurance which is carried by cithér party with respeet
to.the Premises or 1o furniture; fumishings. fixtures or cquipment therein ar altermions or
* improvements theretn, whether or notrequired. i either party so requests and it can be so
written, and iF it docs nol result in additional premium. or if' the fequesting party agrees o pay
any additional premimn, shall include provisions which cither designate the requesting party as
ane of the insured or deny fo the insurer acquisition by subrogation of rightx of recovery agitinst
the requesting party to the extent such rights have been waived by the insured parly prior o
oceurrence of foss or injury. The requesting party shall be entitled to have duplicates or
certificaies of any policies containing such provisions, Each party hereby waives all rights of
recovery against the other for loss or injury against which the waiving party ix protected by '
insuranee containmg <aid provisions. reserving, however, any n"th with respect o any excess of
Toss o m]ur\ over the el recovered by such insuronce. :

7.1 Revs: Tenant agrees o nnhl'\' andlord i Tenat upl.:u'- nr(h.m;:r:.l]n tock vn -
any exlerior doo to the Prentises and tw pmwdz. L.mdlnnl with copics ol heys 1o any such lock
priot ko or upon its installition,

7.5 Estoppel Ls..mlu:uh. I‘rom time to lime, upon privr writlen request by Landlord,
Tenant shall exceute, acknowledge and deliver 1o Landlord a statement in writing cerlifying that
this Lease is-unmodilicd and in full force and cfect and thal Tenant has no defenses, offscls or

-counterclaims against its oblipations fo pay the Rent and any other charges and to perforin ils
+ other covenants under lhh Lease, exeept as otherwise disclosed in such writing.

7.16. \.ﬂc hy 1 ;\mllnrd Il .andlord sclls or conveys the Premises and/or the Building.
the e shall aperate o release LEandlond [rom any Tuture lohility pon any of the coveriants or
conditions, express or puplied. herein contained in favor of Temnl, and in sucl cvenl, Tenant
agrees (o ook solely 1o the respousibility of the successor in interest of Landlord in and to this
}ease, but such reliet shall nat extend 1o obligations of Fandlord arising, prior 1o such transfer or
assiprment tnless the syecessor landlord specifically undertibes to perlorm such oblightionsina

_Putrcrol s.doc (8723400}
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writing provided fo Tenant in form and substance reasonably satisfaclory to Tenant.
Notwithstanding lhc forcgoing, if Landlord sells or conveys the Premiscs and/or Building, this
Lease shall not bc terminated nor shall the rights and possession of Tenant hereunder be
disturbed i Tenant shall not then be in default in the payment of rental or other sums or be
olherwise in default under the terms of 1his Lease. Upon a sale of the Premises and/or Building
by Landlord. Tenant agrees to atlorn to the purchaser or assignee. such altornment to be efTective
and self-operative without the execution of any- further instruments by the partics to this Lease.

7.17 ° Authority. [["Venant signs as a corporation or partnership. each of the persons -
exceuting this {.case on behall of Tenant does hereby covenant and warrant that Tenant is a duly
authorized and existing entity. that Tenant has and is qualilicd to do business in California, that
Tenant has full right and authority toenter into this Lease, and that cach and both of the persans
signing an behall of Tenant are authorized ta do so. Upon Landlord's request. Tenant shall
provide Landlond with evidence reasonably satisfaclory 1o Landlord confirming the furcgoing
covenants ind warrmantics. '

7.18 Surrender Nol Merver. The voluntary or ather surrender of this Lease hy Tenant.
ar amutual cancellatinn thereof, shall not work a merger. and shalll al ihe oplion of Lindlerd.
terminate all ar any existiing subleases or subtenancies. or may, at the option of Landlord. npcmu,
as an'assignment to it ol any orall such subleases or subtenancics.

7.19  Nonrecourse. The oblipations of Landlord under this 1.case and any Tiability
resulting theretrom are pot personal obligations of Landlond. its officers. agents or employees
and Temant shull look solely to Landlord’s interest in the Premises for x.mxhumu ol any liability |
arising out ol or rek ting to such nhh;:‘xlmns -

_ 720 . Atomnevs” Fees., I any -u:linn or procceding is cormmenced by cither party (o
enforee their rights under this Lease or 1o collect damages as a result of the breach of any of the
provisions of this Lease, the prevailing party in such aclion or proceeding. including any
bankrupiey. insolvency or appellate proceedings, shall be entitled to recover all reasonable costs
and expenses, including, without limitation, reasonable altorneys” lees .:ml courf costs. in
addition to any other reliel awarded by the court.

Potrerols doc (05/25/00)
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‘Lease.

7.21 Captions. Captions are for convenience only and do nol constitote a parf of this

EXECUTED as a scalcd instrument as of the day and year {irst above writlen.

‘PolreroLs.daz (05/25/00)

Landlord: .

F. W. Spencer & Son, Inc.. a California

. corporation

" By: M%

Narmne: I . Spalkes.
Title: _~ PHESIDENT

- Tenanl:

RCN Trlecon ifornia, Inc.

By: |
Namc: j,,"{..(/sz 37 Stk direm

- o 7 -1 -
CTiler | £ece Via (fesid ¥ CFe
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Date Filed:

S . T Y | Y
City & County of San Francisc . .

BOARD (;TF APPEHALS R S ' %# Zé
JURESD!CTION REQUEST | ”

Date of request J ufy 25 2013. : _ _

Mica Ringel, (requestor(s)) hereby seeks a new appeal penod for the foIfowmg depanfmental action:.
] ISSUANGE of LETTER OF- LgGEMIZAT!ON by Zoning Administrator, issued fo: FW. Spencer-& Son
~ Incorporated ¢/o David Silverman @ Reut}en',. Junius & Rese LLP, for property at 435437 Potrero Avente,

BOARD OF APPEALS

that was issued or became effectwe Gn June 84, 2013 and for whxch the appeal penod ended at close of

biisiness on June 19 2013 : :
Your Jurisdiction’ Request wﬁ[ be consrdered by the Board of Appea!s on Wednesday, August 14,

2013 at 5:00 p.m. Crty Hall Room 418, One Dr. Cariton.B. Goodiett: Pface
3 writfen: l%r%et for j sdxc jor
ent(syno iater han

10 days from the dafe of fi [sng, on or before August 035, 2013 and must not exc;eed 6 pages m lengfh
ub}especed) with unlimited exhrblts An onglnal and- ‘IO eopres shaH be submltted to the Board office

with additicnal copies delivered fo the: oppos:ng parhes iﬁe same day. -

You. or your representatrve MUST be presen’t at the. heanng Itis the general prac:’nce of the Board
that onIy up to three mmutes of testlmony frem the reques’[or the permit holder and the departmeni(s) will
be allowed. Your testimony should focus on the reason(s) you dsd not file on fime, and why the Board
should allow a lafe filing in your srtua’uon . o
_ Based upon the evzdence submrﬁed and the fesﬁmony, the Board will make a degision to either
'grant or deny your Jurisdiction Request Four votes are necessary to grant junsd' cﬁon, if your request is-
denied, an-appeal may not be filed and the decxsron of the department(s) is ﬁna! If your request is granted,
a new five (5) day appeal period. shaﬂ be created whlch ends on the fol[owmg Monday, and an

appeal may be filed dunng this time.,

Piease Print; | _ » ’

?\lam_e: __(,_—Ui &% QL
Address: __ /T A3 it 7
N % ‘?H m@_ |
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City and County of San Francisco " ' - Board of Appeals

July 25, 2013

F.W. Spencer & Son Inc., Subject Prop. Owner

c/o David Silverman, Attorney for Subject Prop. Owner
One Bush Sfreet #600 -
San Francisco; CA 94104

Re: JURISDICTION REQUEST
_ Dafe Filed: ©  July-25, 2013 S
Departmental Action:  Issuanceé of Letter of Legitimization by ZA
" Subject Property: ~ 435-437 Potrero Avenue

Dear Sir or Madam:

The Board of Appeals has received the ericlosed lefter requesting that it take jurisdiction
beyond the fifteen- (15)-day appeal period for the matter(s) referenced above. This
JURISDICTION REQUEST has been scheduled for consideration on Aug. 14, 2013 .
at City Hall. Room 416, at 5:00 pm; One Dr. Cariton B. Goodleft Place. :

Please note that the filing of a Jurisdiction Request DOES NOT suspend the above-referenced
departmeéntal action. However, if the Board grants the Jurisdiction Request on the above —
referenced date of consideration (4 out of 5 vofes required), a new five (5) - day appeal period
shall be created which ends on the following Monday, ard the subject departmental action
shall then be suspended upon the filing of a formal appeal, and until the Board of Appeals
décides the matter and releases a notice of decision and order. .

Pursuant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for
jurisdiction must be submitted by the permit/variance/determination- holder(s) or Department
rio later than 10 days from the date of filing, on or before Aug. 05, 2013 , and must
not exceed 6 pages in length, with unlimifed exhibits. An original and 10 copies shall be
submitted to the Board office by 4:30pm, with additional copies delivered to the opposing parties. -
‘the same day. It is the general practice of the Board that only.up fo three (3) minutes of
testimony for each party, will be allowed. If you have any questions, please call (415) 575-6880.

Sincerely,
-BOARD STAFF

cc: ZA Scott Sanchez, Staff Planner & Requéstor(s) w/o enclosures

Mica Ringel, Requestor
485 Potrero Ave, Unit C
San Francisco, CA 94110

{415) 575-6880 Fax (415} 575-5885 | 1850 Missio §80Room 304 San Francisca, CA 54103
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n . B4083
BAY AREA AIR QUALITY '

MANAGEMENTDISTRICT

3§ 933 EULLIS STREET = pam R mam=a@® K
_ SAN FRANCISCO, CALIFORNIA 94109 TO OPER ATE
{415} 77 1-6000 S ] ’

Plant# 21731 Page: 1

Expires: ~ MAR 1, 2014
This document does not permit the holder ta violate any District regulation or other law.

Arman Khalili

1CDC LLC

One Sansome St, 15th floox.
San Francisco, CA 54104

Location: 437 Potrero Street =
: : San Franc1sco,.CA 94110

S# DESCRIPTION [Schedule] PAID
1 Standby Diegel engine, 519 hp, Caterplllar S/N 4ZRD6880 559
"Generator R

[B,1096 days]
Emissions at: 'P1 Stack

1 Permit Source, 0 Exempt Sources

**%* See attached Permit Conditionsr***_f-

The operating parameters described above are based on information supplied by permit holder and may differ from the 1imits
set forth ‘in the attached conditions of the Permit to Operate. The 1iwits of operation in the permit conditions are not o

be exceeded. Exceeding these Timits s considered a vio?g;ﬁpn_of pi;tp“ct r&gu]atiqns subiect to enforcement action.
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o ' S ' 'B4083
BAY AREA AIR QUALITY :
MANAGEMENTBISTRICT

823 ELLIS STREET

. . SAN FRANCISCO, CALIFORNIA 82195 . ' o ) Q QPEQATE

{415} 771-5000

Plant# 21731  Page: 2 : Expires:  MAR 1, 2014
This document does not perm!t the hatder to vxo!ate any District regulatton or other Iaw

*¥% PERMIT CONDITIONS *%%

COND# 22820 applles to S# 1

" 1. The owner/operator shall not exceed 20 hours per year .
per engine for reliability-related .testing..
Basig: Title 17,. California Code of . Regulatlons, sectlon
83115, ATCM for Statlonary CI Englnes} .

engine only for the follow1ng purposes to mltlgate
emergency conditions, for emission testing to
demonstrate compllance with & District, State or Federal-
emisgion limit, or foxr rellablllty—related activities
(maintenance and other testing, but excluding emission -
testing). Operating while mitigating emergency

- . conditions or while emission, testlng to show compllance
with District, State or Federal em1851on limits is not
limited. :
[Ba31s Title 17, Callfornla Code of Regulatlons,
section 93115, ATCM for. Statlonary CI Englnes]

3.- The owner/operator shall-operate each emergency standby
englne only when a non-resettable totalizing metér (with
a minimum dlsplay'capablllty of 9,999 .hours) that
measures the hours of :operation for the engine is
installed, operated and properly maintained.
[Basis: Tltle 17, Callfornla Code ofRegulations, section
53115, ATCM for Stationary CI Englnes] .

4. Records The owner/operator shall malntaln the follow1ng
monthly records in a District-approved log for at least
36 months from the date.of entry (60 months if the - ,
facility has been issued a Title V Major Facility Rev1ew=,
Permit or a Syntheti¢ Mimor Operating Permit). Log. ; )
entries shall be retained omn-site, either at.a central
location or at the engine's location, and made :
immediately available to the 'District staff upon
reqguest.
a. Hours of operation for reliability-related
i activities {(maintenance and testlng) :
. Hours of operation for emission testlng to show
- . compliance with emission limits.
¢. Hours of operation (emergency).
d. For each emergency, the nature of the emergency

condition.

e. _Fuel usage for each englne(s)
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' B4@83
BAY AREA AIR QUALIYY ‘
MANAGEMEMT DESTRICT

939 ELLIS STREET _ & 4 . 0 8L 2
SAN FRANCISCO, CALIFORNIA 94108 . ,.F Q O P E RATE ',

{4151 771-8000

Plant# 21731 . Page: 3 ._ Expires: MAR 1, 2014
This document does not permit the holder to viclate any District _regh!-ation‘ or other law.

*%* PERMIT CONDITIONS il

[(Basis: Title 17, California Code-of Regulatlons{
section 93115, ATCM for Statlonary CI Englnes]

5. At School and Near-School Operatlon
If the emergency'standby englne As .located on school
grounds or within 500 feet of any school grounds, the
follow1ng reguirements shall apply., - .

The owner/operator shall not operate each staticnary
emergency standby diesel-fueled engine for non-emergency
use, including malntenance and testlng, ‘during the

following periods:
a. Whenever there is a school sponsored activity (ifthe

engine is located on school grounds)
b. Between 7:30 a.m. and 3:30Q p m. on days when school
iz in session. L. .

"School" or "School Grounds“ means any publlc or private
school used for the purposes of .the education of more
than 12 children in kindergarten or any of grades 1 to
12, inclusive, but does.not -include any prlvate school
in which education is primarily conducted in a private
home (g} . "School" or "School Grounds" includes any
building or structure, playground athletic field, or
other areas of school property but does not include
unimproved school property LSRR L

{Bagis: Title 17, Callfornla Code of Regulatlons,
section 93115, ATCM for Stationary CI Engines]

Bt P o ot A 2 e P Pl o o ot b b Pt Pt B Bt T vt O D d S m OF CONDITIONS Pt b ot Pk PSS P D o S P ot oy B8 N B N
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:Bay Area Air Quality
Management District
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BAY AREA AIR QUALITY MAMAGEMENT DISTRICT .

DETATL POLLUTANTS - ABATED
" MOST REGENT P/O APPRCNED (2010)

Astﬂund Byoadband (P# 19488)

SF SOURCE NRME . oo
MATERTAL o SOURCE CODE

‘Printed :

DEC 23, 2019

© THROUBHPUT , -, DATE:
fAenerator .
) CZZN:‘:DQB

Benzene -
Forpaldehyde

Organiecs (part. not spec sl
Arsenie {a11) -

Beryllium (a11) pullutan‘t N

Cadwive .
Chromium [hexavalent)
Lead (a1l poZL'Lutant

Manganese-

. Mickel pal'Lutant

print this search?!

Mereary-{21l) pollutant
Diesel Epgine Exhaust: Part
PAS's™ (non-speciated)
Nitrous Oxidg (N20)
Ritrogen oxide$ {part not
Sulfour Digxcide (§02)

Carbon Hopoecide {CD) polRu

Garbon Bioxids, non- b:mgen
Methane (E:Hi})

1886

2990

3390

4g90
6260
5s70

5.51€-03
5.08E-07 -
2.88E-35
7., 7{E-02-
. 8,58E-85
1.68E-D2
3.67E+00
1,47E-04

[Lyocal or s{Ylstem primter (Stb ?11*)',-._ [NJ.D_,. [Eixit:
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City Hall
1Dr.C.  nB.Goodlett Place, Room 244
San Francisco 94102-4689
Tel. N 554-5184
Fax No. 554-5163
TTD/TTY No. 5545227

BOARD of SUPERVISORS

NOTICE OF PUBLIC HEARING
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

NOTICE IS HEREBY GIVEN THAT the Board of Supervisors of the City and County
of San Francisco will hold a public hearing to consider the following proposal and said
public hearing will be held as follows, at which time all interested parties may attend and be

heard:
Date: .~ Tuesday, September 24, 2013
Tirﬁe: . 3:00 p.m. |

Location: Legislative Chamber;_ Room 250, located at City Hall, 1 Dr. Cariton
B. Goodlett Place, San Francisco, CA 94102

~ Subject: File No. 130805. Hearing of persons interested in or objecting to

- the Planning Commission’s determination dated July 11, 2013,
that the project located at 435-437 Potrero Avenue, Assessor’s
Block No. 3974, Lot No. 022 is exempt from environmental review

~under Class 1 of the California Environmental Quality Act (CEQA)
Guidelines as a minor alteration to an existing facility; the . -
proposed work involves establishment of an internet services
exchange to occupy the entirety of an existing 10,000 square foot
building. (District 10) (Appellant Micall. Rlngel) (Filed August 12,
2013).

Pursuant to Government Code Section 65009, the following notice is hereby given: if
you challenge, in court, the general plan amendments or planning code and zoning map
amendments described above,; you may be limited to raising only those issues you or -
someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Board of Supervisors at, or prior to, the public hearing.

In accordance with Section 67.7-1 of the San Francisco Administrative Code, -
persons who are unable to attend the hearing on these matters may submit written _
comments to the City prior to the time the hearing begins. These comments will be made
part of the official public record in these matters, and shall be brought to the attention of the
Board of Supervisors. Written comments should be addressed to Angela Calvillo, Clerk of
the Board, Room 244, City Hall, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.
Information relating to this matter is available in the Office of the Clerk of the Board and
agenda information will be available for public review on Friday, September 20, 2013.

gela Calvillo
Clerk of the Board

DATED: September 13, 2013 :
MAILED/POSTED: September 13, 2013 1888
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. PrintForm |

Introducﬁon Form

By a Member of the Board of Supervisors or the Mayor

I hereby submit the following item for introduction (select only one): Z:?“Zeﬁ“mu;pdate
I 1. For reference to Committee.
An ordinance, resolution, motion, or charter amendment.
T~ 2.Request for next printed agenda without reference to Committee.
X 3. chue.st for hearing on a subject matter at Committee. |
7 4. Request for letter beginning "Supervisor _ inquires"
[T 5.City Attorney rcques;t.
™ 6CallFileNo.|  from Committee.
[~ 7.Budget Analyst request (attach written motion).
™ 8. Substitute Legislation FileNos |
[T 9.Request for Closed Session (attach written motion).
™ 10.Board to Sit as A Committee of the Whole.
. 1L Quesfion(s) submitted for Mayoral Appearance before the BOS on

- Please check the appropnate boxes. The proposed legislation should be forwarded to the followmg

[T Small Business Commission I~ Youth Commission

™ Ethics Commission

[~ Planning Commission B Building Inspection Commission

Note: For the Imperative Agenda (a resolution not on the printed agenda), nse a Imperative For

Sponsor(s):

Clerk of the Board
Subject: |

The text is listed below or attached:

Public Hearing - Appeal of Determination of Exemption from Environmental Rev__i*qw - 435-437 Potrero Avenue

August 12, 2013)

1889

Hearing of persons interested in or objecting to the Planning Commission’s determination dated July 11, 2013, that
the project located at 435-437 Potrero Avenue, Assessor’s Block No. 3974, Lot No. 022 is exempt from
environmental review under Class 1 of the California Environmental Quality Act (CEQA) Guidelines as a minor
alteration to an existing facility; the proposed work involves establishment of an internet services exchange to
occupy the entirety of an ex1st1ng 10,000 square foot building. (District 10) (Appellant Mica I. Ringel) (Filed

/30208
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Signature of Sponsoring Supervisor: :’? ) “’77( ‘

For Clerk's Use Only:.
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