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ﬁmen{ia’em of the Whole .
ezring New Title — 11/1/11

FILE NO. 111030 o ORDINANGE NO.

| [Admlnlstratlve Code — Health Care Securlty Ordinance]

| Ordinance amending the San Francisco Administrative Code by amending

Sections 14. 1, 14. 3 and 14.4, and by addlng Sections 14.1.5 and 14.1.6, to: 1) clarify that
only expendltures reasonably calculated to beneflt the employee shall satrsfy the

employer expendlture requrrements of the Health Care Security Ordinance; l regurre

that contrlbutlons to a healith relmbursement account remam avallable to the emgloyee

| for two years! rather than one year; 3) condltlon use of a health relmbursement account

in 2012 upon carry—over of any balance in the account at the end of 2011; 4) 2} provrde

in the alternative if triggered by court action, that only amounts actually paid to provrde
employee health care services shall satlsfy the employer expendlture requrrements of

the Health Care Securlty Ordlnance =13—) require employers lmposmg surcharges on

customers to use the full amount collected under the surcharge for emgloyee health

care expenditures _
QJ:SE—m—eenneetre-n—wrt-h-the—SH-FG-haFge 6) 4} add an employee notlflcatlon

'requ1rement 7)5) modlfy penalty prowsrons and 8) 6} setan operative date.

NOTE: Additions are Szn,gle underlzne ztalzcs Times New Roman;

deletions are
Board amendment additions are double underllned

Board amendment deletions are

Section 1. lhe San FranCIsco Admlnlstratlve Code is hereoy amenoed by amendmg
Sectlons 14. 1 14 3 and 14.4, and addlng Sections 14.1.5 and 14.1.6, to read as follows
SEC. 14 1. SHORT TlTLE DEFlNlTlONS

(a) Short title. This Chapter shall be known and may be cited as the "San Francisco

Health Care Security Ordinance."
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| Section 12R.3(a),

(b) Definitions. For purposes ot this Chapte'r, the fol_lowin'g te'rms shall have the
following meanings: | .
(1) "City"means the City ‘and County of San Franeisoo.'
(2) "Covered employee" means any person who Works in the City where such
person gualifies as an employee entltled to payment of a minimum Wage from an employer

under the Minimum Wage Ordlnanc:e as provided under Chapter 12R of the San Francrsco

-Admlnlstratlve Code and has performed Work for compensation for his or her employer for

ninety (90) days, provrded however, that:

(4) ¢a From the effectlve date of this Chapter through December 31
2007 "at least twelve (12) hours" shall be substltuted for "at least two (2) hours" where such |
term appears in Section 12R.3(a); | a
' (B) &) From January1 2008 through December 31, 2008 "at Ieast ten |

(10) hours" shall be substituted for "at least two (2) hours" where such term appears in’

C) Beginning January_'1, 2009, "at least eight (8) hour_s" shall be
substrtuted for "at least two. (2) hours" where such term appears in Section 12R. 3(a)

@) & The term "employee" shal .nt include persons who are |
managetial, superviSOriaI, or Cdnﬂdential employees, unless such employees eam annually
under $'_72,450.00 or.in 2007 and for subsequent years, the figure as set by the administering -
agency;r | o | | -

' Ll &) -The term '-'employee” shaII not include those persons who.are
eligible to receive benet' ts under Medicare or TRICARE/CHAMPUS;
(_2 & The term "covered employees" shall not lnctude those persons

who are "covered empl_oyees" as defined in Section 12Q.2.9 of the Health Care Accountability

Supervisors Chiu, Cohen ! .
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Ordrnance Chapter 12Q of the San Francisco Admlnlstratlve Code, if the employer meets the
requrrements set forth in Section 12Q 3 for those employees and -

(G) & The term "covered employees" 'shall not include those persons
who are employed by a nonproflt corporatron for up to one year as trainees in a bona fide
training program consistent with Federal law, which training program enables the trainee to

advance into a permanent position, provided that the trainee does not replace, displace, or

lower the wage or benefits of any existing posrtlon or ‘employee.

(H) /& Nor shall "covered employees" include those persons Whose

employers verify that they are receiving health care services through another employer, either

.as an employee or by virtue of being the spouse, domestic partner, or child of another person;

provrded that the employer obtarns from those persons a voluntary written waiver of the health

| care expendrture requirements of this Chapter and that such waiver is revocable by those

persons at any time.

(3) "Covered employer" means any medium-slzed or large business as defined
below engaging in business within the City that is requrred to obtain a valid San Francisco

business registration certificate from the San Francisco Tax Collectors office or, in the case of

il a nonprofit corporation,- an _e_mployer for Wh.uh an average of fifty (50) or more persons p r

week perform work for compensation during a quarter. Small businesses are not "covered

| employers" and are exempt from the health care spending requirements under Section 14.3.

(4) "Employer" means an employing unlt as defined.in Section 135 of the ,
California Unemployment Insurance Code or any person defined in Section 18 of the
California Labor Code. “Employer" shall lnclude all members of a "controlled group of
corporations" as defined in Section 1563(a) of the United States Internal Revenue Code, and

the determination shall be made wlthout regard to Sections 1563(a)(4) and 1563(e)(3)(C) of

- lithe lnterna‘l Revenue Code.
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'(5) "Health Access Program" means a San Francisco Department of Publlc
Health program to provrde health care for uninsured San Francisco resrdents
(6) "Health Access Program participant" means any unlnsured San Francrsco

resident, regardless of employment or immigration status or pre-existing condition, who is

|t enrolled by his or her employer or who enrolls as an individual in the Health Access Program

under the terms established by the Department of Public Health.

(7) (_2 "Health care expendlture“ means any amount designated or paid by a

3 covered employer to its covered employees or to a third party on behalf of its covered

employees for the purpose of provrdlng health care services for covered employees or
reimbursing the cost of such serwces for its covered employees, including, but not limited to;
(a) contnbutlons by such employer on behalf of its covered employees foa health savrngs
account as defined under sectlon 223 of the Unlted States Internal Revenue Code or to any
ther account having substantlally the same purpose or effect without regard to whether such ‘, :
contributions qualify for a tax deductlon or are excludable from employee income; (b)
relmbursement by such- covered employer to its covered employees for expenses incurred in
the purchase of health care services; (©) payments by a covered employer to a third party for

the purpose of providing health care services for covered employees; (d) costs incurred by a

|| covered employer in the: direct delivery of health care services to its covered employees; and

- V(e)“payments by af:overed employer to the City to be used on behalf of covered employees

The Clty may use these payments to: (i) fund membershlp in the Health Access Program for
uninsured San Francisco reSIdents and (i) establish and malntaln reimbursement accounts
for covered' employees, whether or not those covered employees are San Francisco

residents.

: ’(B) An expenditure shall not be deemed a "health care expenditure" within the

meaning of this Ordinance if it is not reasonably calculated to benefit the employee as provided in

Supervisors Chiu, Cohen ‘ : ‘
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Section 14.1.5. Where the funds are not irrevocablv designared or paid by a covered employer to a

covered emplovee ortoa third parry on behalf of a covered employee the expendlz‘ure shall not be

deemed reasonablv calculaz‘ed to benefit rhe employee unless each quarz‘erlv expenditure remazns ‘

available to the employee (or any other person eligible for rezmbursement 7’0r health care expenses

_ through the employee) for at least 24 months from the date of the expenditure, and in the case of a

covered employee who has separated from ernplovnéemj for 90-days after separation, provided that

the employer has provided the employee With written notification of the balance of the account

I no Iater than 3 business days after the employees separatron

Notwrthstandrng any other provrsron of thls subsection, “health care expendrture
shall not include any payment made drrectly or lndlrectly for Workers compensation or

Medlcare benefits.

(8) "Health care expendrture rate" means the amount of health care expendrture
that a covered employer shall be required to make for each hour paid for each of its covered
employees each quarter. The "health care expendrture rate" shall be computed as follows:

A From the effective date of thls Chapter through June 30, 2007
$1 60 per hour for large businesses and $1.06 per hour for medrum sized busrnesses

(B) &4 FromJuly 1, 9007 through De cember 31,2007, lanuary 1, 2008
thrdugh December'S‘l, 2008, and January 1, 2009 through December 31, .2009,the rates for
large and medium—sized bueinesses'shall increase five (5) percent over the expenditure rate

Calculated for the preceding year

(C) e} From January 1, 2010 and each yearthereafter the "health care

|| expenditure rate" shall be determined annually based on the "average contribution” for a full-

time employee to the Crty Health Servrce System pursuant to Section A8.423 of the San

Francisco Charter based on the annual ten county survey amount for the applicable flscal |

year, with such average contribution prorated on an hourly basis by dividing the monthly

Supervisors Chiu, Cohen
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average contribution by one hundred seventy-two (172) (the number of hours worked in a
month by a full-time employee). The "health care expendlture rate” shall be seventy-five

percent (75%) of the annual ten county survey amount for the appllcable fiscal year for large _

.‘ businesses and fifty percent (50%) for- medium sized businesses.

(9) "Health care services" means medical care, services, orgoods that may

qualify as tax deductible medical care expenses under Section 213 of the Internal Revenue.

Code, or medical care, services, or goods having substantially the same purpose or effect as
such deductible expenses. | '

(10) "Hour paid" or "hours paid" means a work hour or work hours for which a
person is. paid Wages or is entitled to be paid wages for work performed within the City,

including paid vacation hours and paid sick leave hours, but not exceeding 172 hours in a

'single month. For salaried persons "hours paid" shall be calculated based ona 40-hour work

week for a full-time employee

(1 1) "Large business” means an employer for Wthh an average of one hundred

|1 OO) or more-persons per week perform work for compensatlon during a quarter.

. (12) "Medium—SIZed business" means an employer for which an average of '

I'between twenty \_,) and ninety-nine (99) persons per week perform work_ for compensation

during a quarter .
(13) "Person" means any natural person corporatlon sole proprietorshlp,
partnership, assomation, joint venture,/ limited liability company, or other legal entity.
| | | | (14')‘ "Required health care expenditure" means the total health care
expenditure that a covered employer is required to rmake every quarterfor all its covered
employees. | | | |
(15) "Small business" means an employer for which an-average of fewer than

twenty (20) persons per week perform work for compensation during a quarter.
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SEC. 14 1.5. REASONABLY CALCULATED TO BENEFIT THE EMPLOYEE

If a Covered Emplover uses health reimbursement accounts to satls / its Ob|l atlon to

make health care expenditures for its Covered Employees and _the funds are not irrevocably
designated or paid to a third gr’cv on behalf of a covered émgloxee! an_expenditure will not be

‘deemed to be reasonably calculated to benefit the emglo¥ee unless on January 1, 2012, the

account contains.an amount equal to the balance in the account at the close of business on

| December 31, 2011, if any.

SEC 14.1.6. ALTERNATEPROVISIONS

(a) If the Czty Attorney certzf‘ es to the Mayor and the Board of Supervisors that a court of

compez‘ent jurisdiction in a lawsuit brought by or on behalf of a Covered Employer has Sl‘ruck down z‘he

provisions of Section 14.1.5, or permanenﬂv enjoined their enforcement, then the following provisions

shall become operative on the first day of the next calendar quarter following the City Attorney's

|| certification.

Notwithstanding any other provision of this Chapter, “health care expenditure” shall

only include .an amount irrevocably paid by a covered employer to q covered 'emplovee or to a third

party on behalf of a covered employee. An amount that is retained by the employer or that may be.

recovered by or returned to the employer shall not constitute a “health care expenditure.”’ An amount

paid to a third party for the purpose of reimbursing a covered employee for expenses incurred in the

purchase of health care services shall not constitute a ““health care expenditure” unless any unused

funds carry over from quarter to quarter and from year to year qnd remain available to the covered

emvloyee even after the covered employee's separation from employment.

Noththstandmg rhe above an amount paid as a "heall‘h care expendzz‘ure may be

recovered by or returned to the emplover wzthout Zoszn,q its staz‘us as a "healih care expendzture "in the

following circumsz‘ances.‘

Supervisors Chiu, Gohen
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(A) A former employee has not made a clazm for any of z‘he remaining available

funds for 18 months (including a claim made on behalf of any other person elz,qzble for rezmbursement

from health care expenses from the former employee's remaining avazlablefunds), oF,

(B) The covered emplovee has died.

- (p) Ifthe City Attorney subsequently certifies to the Mavor and the Board of Supervisors z‘har .

an order enjoining enforcemem‘ of rhe provzszons of Sectzon 14, 1. 5 has been lifted, then the original

| provisions shall again become operative on the first dav of the next calendar quarter followzn,g the City.

Az‘l‘ornev 's certification.

| SEC. 14.3. REQUIRED HEALTH CARE EXPENDITURES.

(a) Required Expenditures. COvered employers shall make required health care
expendltures to or on behalf of their covered employees each quarter The required health
care expendlture for a covered employer shall be calculated-by multlplylng the total number ef
hours paid for each of its covered employees during the quarter (lnclu.dmg only hours starting
on the first day of the calendar month followmg n|nety (90) calendar days after a covered

employee's date of hire) by the applicable health care expendlture rate In determining

| whether a covered employer h s made its requl'ed health care expenditures, payments to or -

on behalf of a covered employee shall not be conSIdered if they exceed the followmg amount:
the number of hours paid for the covered employee during the quarter multlplled by the
appllcable health care expendlture rate. The City's Office of Labor Standards Enforcement

(OLSE) shall enforce the health expencllture requirements under this Section.

) Emplover Notice to Emplovees.

(1) By ‘Decemb'er 1 of each year, OLSE shall publish and make available to Covered

Emplovers, in all languages spoken by more than five percent of the San Francisco work force, a notice

Supervisors Chiu, Cohen : . . . .
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suitable for posting by Covered Employers in the workplace informing Covered Employees of their

rights and z‘he_ Covered Employer's obligations under the Ordinance.

(2) ‘ Every Covered Employer shall post in a conispicuous place at any workplace or job

site where any Cov_ered Embloyee works the notice published each year by OLSE. Every Covered

Employer shall post such notices in English, Spanish, Chinese and any other language spoken by at

|l least five percent of the Employees at the workplace o job site.

(3) Within 15 days following each quarrerh) due date for health care expenditures,

every Covered Employer shall provide a written summary fo every Covered Employee for whom the

employer made any health care expenditures to a reimbursement account in satisfaction of the health

\| care expenditure requirement. A Covered Employer may authorize a third-party to provide the

quarterly summary to covered employees.

Q @) Additional Employer Responsrbrlrtles A covered employer shall: (r) maintain
accurate records of health care expenditures, required health care expendltures and proof of '
such expendrtures made each quarter each year, and allow OLSE reasonable access to such
records, provided, however, that covered employers shall not be required to maintain such
records in any particular form; and (rr) provide information to the OLSE, or the OLSE's
des|gnee o an annual basis containing such other information as OLSE s..al "e""rre,

including information on the emplover 's compliance with this Chapter, but OLSE may not require an

employer to provrde information in Vrolatron of State or federal privacy laws. [f a Covered

Emplovyer uses health relmbursement accounts to satisfy its obligation to make health care
expenditures for its Covered Employees. the Emplover shalll also report to OLSE the terms of

|lsuch acceunts!' including what costs are eligible for reimbursement.

Where an_employer'dpes not maintain or retain adequate records documenting the
health expenditures made, or does not allow OLSE reasonable- access to such records, it |

shall be p'resumed that the employer did not make the required health expenditures for the

Supervisors Chiu, Cohen
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quarter for which records are lacking, absent clear andvconvincing' evidence btherWise. The - '

Office of Treasurer and Tax Collector shall have the authority to provide any andall

nonfinancial information to OLSE necessary to fulfill the OLSE's responsibilities as the

' ,enfo_'rcing agency under this Ordinance. With regard to ali such’information provided by the

Office of Treasurer and Tax Collector, OLSE shall be subject to the confidentiality provisions
of Subsection (a) of Section 6.22-1 of the‘ San Francisco Business énd Tax Regﬂlations Code.

(d) If a Covered Employer imposes a surcharge on its customers fo cover in whole or in parl‘

the costs of the healz‘h care exnendzz‘ure requirement under thzs Chapter, the Covered Emplover shall

provzde to OLSE on an annual basis z‘he amount collected from the surcharge for emplovee health care

" and the amoum‘ spent on emplovee health care. If z‘he amount collected ﬁom the Surchar;ze is greater

than the amount spent on employee health care, the Covered_ Employer must irrevocably pay or

desighate an amount equal to that difference for health care expenditures for its Covered -
'Ehﬁgloxees under this Chapter. OLSE may refer any potential gase_ﬁ of consumer ﬁaud fo

appropriate authorities.

SEC. 14.4.;'ADMINIS_TRATION AND ENFORCEMENT.
. (a) The City shall develop and promulgate rules to govern the operation of this |

Chapter.-The regulations shall include specific rules by the Departmeh_‘t of Public Health on

[Ithe operation of both the Health Access Program and the reimbursement acb_ounts identified

in Sectibn 14.2(g), including but not limitéd_to elligibilih/ for enroliment in‘the Health Access

Pfogram and establishment of reimbursement accounts énd rules by the :OLSE for

- enforcemeht of the obligatiohé of the employers under this Chapfer. The rules shall also

establish procedures for covered employers to maintain accurate records of health care

,expénditureé and réquired health care expenditures and provide a report to the City without -

requiring any disclo_sureé of information that would violate State or Federal privacy laws. The

| Supervisors Chiu, Cohen
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rules shall further establish proCedures for providlng employers notice that they may have
violated this Chapter a rlghtto respond to the notlce a procedure for notlﬁcatlon of the final
determination of a Vrolatron and an appeal procedure before a hearing offrcer appointed by
the City Controller. The sole means of review of the hearing officer's decrsron shall be by filing

in the San Francisco Superlor kCourt a petition for a writ of mandate under Section 1094.5 of

| the California Code of Civil Procedure. No rules shall be adopted finally until after a public

hearing. _
(b)‘ During implementation of this Chapter and on an ongoi“ng basis thereafter,'the City
shall maintain an educatron and advice program to assist employers wrth meetlng the

reqwrements of this Chapter.

(c) Any employer that reduces the number of employees below the number that would

‘have resulted in the employer being considered a "covered employer," or below the number

that would ha've resulted in the employer being considered a medium-sized or large business,
shall demonstrate that such reduction was not done for the purpose of evading the obligations
of this Chapter or shall be in violation of the Chapter. | o

(d) 1t shall be uniawful for any employer or covered ‘employer to deprive or threaten to

r~

deprive any person of mploymert take or threaten to take any reprisal or retaliatory action
against any person, or directly or indirectly intimidate, threaten, coerce,"command,or influence
or attempt to lntlmidate, threaten, coerce, command or influence any person because such
person has cooperated or otherwise particlpated in an action to enforce inquire about, or ¢
inform others about the requirements of this Chapter. Taklng adverse action against a person

within ninety (90) days of the person's exercise of rlghts protected under this Chapter shall

raise a rebuttable presumptlon_ of having done so in retaliation for the exercise of such rights.

(e) (1) T he City shall enforce the obligations of employers-and covered employers

‘under this Chapter, including requiring restitution to employees where appropriate, and may

Supervlsors' Chiu, Cohen - . : ,
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impoe'e administrative penalties upon employers-and covered employer‘s who fail to'm_ake :

required health care expenditures on behalf of their:employees within five days of the quarterly .

due date. Failure to make a required health care expenditure shall z'rzc]ude making a purported

expenditure that is determined by OLSE not to be reasonably calculated to benefit the employee. The

~amount of the penalty shall be up to one—and-one-half times the total expenditures that a

covered employer failed to make Dl

pajmée-n{—skeﬁld—kewe—bee-l‘l-ﬁ‘lﬂd& buti in any event the total penalty for thrs vrolatlon shall not
exceed $1,000.00 for each employee for each quarter week that the reguzred sueh expenditures

were ere not made within five davs of the quarz‘erly due date. The $1,000 penalty shaZl increase by an |

amounz‘ corresvondzng to the przor vear's increase, if any, in the C’onsumer Przce Index for urban wage

earners and clerzcal workers for the San F ranczsco -Oakland-San Jose CA metropolitan statistical

ared.

(2) For other violations of this Chapter by employers and .o0vered employers;
the administrative penalties shall be as follows: For refusing to allow access to records, |
pursuant to Sectlon ﬂ_@ 14.3¢b, $25. 00 as to each worker Whose records are in issue for -
each day that the vrolatlon occurs; for the failure to marntarn or retain accurate and adequate

.rer:.ords pursuant to Section 14.3(c) #4-3¢) and for the failure to make the annual reports repert

of information required by OLSE pursuant to Sections 14.3(c) and 14.3(d), Seetion 143(8) -

- 1$500:00 for each week that the violation occurs; for violation of Section 14.4(d) (retaliation),

$100.00 as to each person Who is the target of the prohibited action for each day -that' the

‘ vlolation ocourS' and for any other violatlon not specified in this subsection (e)(2), $25.00 per

day for each day that the vrolatlon occurs
(3). The City Attorney may bring a civil action to recover civil penaltles for the

violations set forth in subsections (e)(1) and (e)(2) in the same amounts set forth in those

“||subsections, and to recover the City's enforcement costs, including ‘attorneys’ fees.

Supervisors Chiu, Cohen . ,
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4) Amouhts recovered under thls Section shall be deposited in the City's
General Fund. | | -

(fy The City Controller shall coordlnate with the Department of Publlc Health and OLSE‘
to 'prepare periodic reports on the implementation of this Chapter including participant rates,
any effect on services provided by the Depavrtment} of Public Health, the oost of providing -
sérvices to the Health Access Program partiolpants and the economio impact of the Chapter's
provisions. Reports shall bevp‘rovided to the Board of Supervisors on a quarterly basis for
quarters beginning Juvly 1, 2007 through Juhe 30, 2008, then every six months through June
30, 2010 Reports shall'include specific lnformation on any slgnif icant event affecting the
lmplementatron of this Chapter and also include recommendatrons for lmprovement where -
needed, in which case the Board of Supervisors ora committee thereof shall hold a hearing
within thlrty (30) days of receiving the report to consider responsive action.

(g) The Director of PUbllC Health shall convene an advisory Health Access Working
Group to provide the Department of PUbllC Health and the Health Aooess Program with expert
consultation and direction, with input on members from the Mayor and the Board of
Supervisors. The Health Access Working Group shall be advisory in nature and may provide
the Health Access Program with input on matter: inclddlng: setting membership rates;

designing the range of benefits and health oare services for participants; and researchlng

Il utilization, actuaries, and costs

™

(h) The Department of Public Health and the OLSE shall report to the Board of
Supervrsors by July 1, 2007, on the development of rules for the Health Access Program and
for the enforcement and administration of the employer obllgatrons under this Chapter The
Board of Supervisors or a oommlttee thereof shall hold a hearing on the proposed rules to
ensdre that participants in the He‘alth Access Program shall have acoess to high quality and

culturally. competent services.

’ ‘Supervisors Chiu, Cohen , o ‘
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Sectlon 2. Additional Uncodrf ed Provisions.

(a) Effective Date; Operative Date. This ordinance shall become effectrve 30 days ‘
from the date of passage. This ordlnance shall become operatlve on January 1, 2012

(b) General Welfare. In adopting and lmplementmg this ordinance, the City and

County of San Francisco is assuming an undertaking only to promote the general Welfare It is

not assuming, nor is it |mposlng on its oﬁ"ce_rs and employees, an obligation for breach of

which it is liab'le in rn-oney damages to any person who claims that such breach proximatel'y
caused injury. |

(c) Conflict Wlth State or Federal Law. This ordinance shall be construed SO as not to

| conflict with applicable federal or State laws rules or regulations. Nothing in this ordlnance |

shall authorlze any City agency or department to lmpose any d.UtIESOr obllgatlons in conflict

|| with llmltatlons on munlcrpal authority establlshed by State or federal law at the time such

agency or department action is taken _
(d) Severablllty If any of the provrsrons of this ordmance or the. apphcatlon thereof to

any person or circumstance is held invalid, the remalnder of those provrsrons lncludlng the

, appllcatlon of such part or provrsmns to persons or circumstances other than those to Wthh it

is held invalid, shall not be affected thereby and shall continue in ﬁJI force and effer‘t To this .

“'end, the provisions of this ordinance are severable.

I
I
.
A
Il
I

Supervisovrs Chiu, Gohen . \ :
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(ej ‘Amendments. In enacting this Ordinanoe, the Board intends to amend only those
words; phrases, 'paragraohs, subsections, sections, articles, numbers, punctUation, charts,
diagram‘e | or any otner constituent part of the Environment Code that are explicitly shown in
this legislation as additions, deletlons Board amendment addltrons and Board amendment

deletions in accordance with the "Note" that appears under the official tltle of the legislation.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

/;Wﬂr%

THOM .
Deputy ity Attorney

Supervisor Cohen : ' ‘
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