
Amendment of the Whole in Board 1/16/01

FILE NO. 001965 ORDINANCE NO. I S - o I

1 [Administrative Code Revision - Chapter 23 - Real Property Transactions]

2

3 Ordinance Amending Articles I, II, III, IV, V, VI, and VII of Chapter 23 of the

4 San Francisco Municipal Code by Amending, Repealing, and Renumbering Various

5 Sections Regarding Real Property Transactions.

exchanging, ZeG/sing, renting, seaing, grG/ntiJ'lg, conveying and relinGjuishing G/n)' reaZpropert)' or

Generally. Pursuant to Sections 7.400, 7.401, 7. 402 a/the Ch,arter, The Director ofProperty

is the head ofthe Real Estate Department, who shall perform his or her duties in accordance with

Be it ordained by the People of the City and County of San Francisco:

Section 1. Chapter 23 of the San Francisco Administrative Code is hereby amended

by amending the following Articles and Sections, to read as follows:

ARTICLE I

IN GENERAL

SEC. 23.1. DIRECTOR OF PROPERTY TO CONDUCT SALES, LEASES, ACCEPTANCES,

E+(;... AND OTHER REAL ESTATE TRANSACTIONS.

Additions are italic; Times New Roman; deletions
are strikethrough italic., Times :2Vew RomaH
Board amendment additions are double underlined.
Board amendment deletions are strikethrough normal.

Note:

Section 2A.11 0 ofthis Code. Except as otherwise set forth in Sections 4.112, 4.113, 4.114, 4.115, and

B3.581 ofthe Charter and by Sections 2A.1?3 and 23.36 ofthis Code, or as otherwise provided by the

Charter or this Code, each department, board or commission of the City and County shall

conduct all negotiations through the Director of Property forpurchasing, aCGjuiriHg, accepting,
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25 accordance with the provisions ofthis Chapter.
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1 Applicability of SecuBH Chapter. The provisions of this Section shall apply to all lands and

2 easements required/or City and County purposes acq'bdredayp'btrchase, gift, devise, acquest,

3 dedicatiorl or othenl.'ise and al-so apply to the relinqbdshment o/a11y city owned real property or

4 interest h'1,erein caused or to ae ca'btsed ay the closing or aaandonment o/streets and eaSen1el'lts

5 Chapter shall apply to all Real Property Acquired, Conveyed or Leased by or for City purposes,

6 except as otherwise specifically provided by the Charter or this Code.

7 Approval of Ordinances, ete-Resolutions. The Director ofProperty must recommendfor

8 approval All all resolutions and ordinances involving transactions covered ay this Section must ae

9 approved by the Director o:fProperty before adoption or enactment. providedfor in this Chapter

10 before adoption by the Board ofSupervisors.

11 Inapplicability of SectiBn Chapter. This Section Chapter shall not effee« apply to the sale

12 of real propcrt)' and improvements Real Property for delinquent taxes or assessments, andshall

13 not affect the granting of regulatory permits or franchises to use public streets, or the awarding q

14 contracts by the Department ofParking and Traffic for the management or operation ofCity-owned

15 parking garages.

16 SEC. 23.1 1. SALE OR EXClL4:IVGE OFRE4L PROPERTY.

17 An)' real propert)' owned a)' the City and CO'bll'lty, excepting lands /orparks and squares, ma)' ae

18 sold Ol'l the recommel'ldation o/the GlepartHwnt resj301qsible for the ad"4J1inistration a/such property.

19 T¥hc7'1 the Board o:fSupervisors, a)' reso!tttioH, may a'btthorize such; sale and determine that the pualic

20 iJ'lterest or necessity riemalqds, or 'will not be iJqconvenienced a)' such sale, the Director &/

21 AdJqqinistrative Services shall Jtnake a preliminary appraisal &/the value olsuch property. The Director

22 shall advertise a)'pualication the time al'ldplace afsuch proposed sale. The Director slzall forthwi#1

23 report to #1e department head concenwd and to the Sttpervisors h'1,e al79;ouHt a/an)' and all tenders

24 received. The Supervisors may authorize the acceptance o/the highest and aest tender, or they rna)', ay

25 resolutiON, direct that such propcrt)' be sold at public auction, date olit'hich shall be fixed in the
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1 resolution. 1"lo sale oOzer than a sale atpublic abLCtion shall be authorized by tlze Supervisors unless the

2 sum offered shall be at least 90percent aftlw preliminary appraisal ofsuch property hereinbefore

3 referred to.

4 The Director a/Administrative Services may, in lieu a/sale, arrange lor the trading afayr»' real

5 property proposed to be soldlor other property required by tlte department in charge thereof on the

6 recommel'idation qfthe officer, board or commission in charge afsuch property and the authorization,

7 by resohltion, o/tIte Board afSbtpervisors.

8 SEC. 23.2. 14CCEPTA1VCEOF DEEDS BYDIRECTOR OF PROPERTYAIVlJ 24SSISTA;VT.

10 hereby severally authorized and directed to accept and COHsent to deeds or grants to the City ClHd

11 CObmt»' and to sign the required certificate o/acceptance provided tltereof

12 The Director qfPropert»' shall record a certified copy oftlte resolution frOl1'l which this Section

13 I~!as derived in each county wherein any interest in or easement upon real property is being or is to be

14 acquired by the City and County.

15 CHAPTER DEFINITIONS.

16 Chapter Definitions. As used in this Chapter, the following initially capitalized terms shall

17 have the meanings ascribed to them in this Section:

18 "Acquire" shall mean to acquire, accept, purchase, or exchange an easement or fee title in

19 Real Property. "Acquisition" shall have a correlative meaning.

20 "City" shall mean the City and County ofSan Francisco.

21 "Charter" shall mean the Charter ofthe City and County ofSan Francisco.

22 "Code" shall mean the Administrative Code ofthe City and County ofSan Francisco.

23 "Competitive Bidding Process" or "Competitive Bidding Procedures" shall mean a request

24 for proposals, request for qualifications, or other publicly noticed competitive solicitation with

25 specified criteria for selection.
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1 "Convey" shall mean to convey) sell) transfer) grant) or relinquish an easement or fee title in

2 Real Property. "Conveyance JJ shall have a correlative meaning.

3 "Lease JJ shall mean a lease) sublease) or other means ofgranting a right to occupy or use Real

4 Property) and shall also include a license) permit to enter) use permit or other similar instrument.

5 "Real Estate Department" shall mean the Real Estate Division ofthe Department of

6 Administrative Services.

7 "Real Property" shall mean any interest in land or improvements) including an easement)

8 Lease, or fee interest.

9 SEC. 23.3. RE4L ESL4TEDEPARTAfE1VT GE1VE£4LLY AlITHORITY, ETC., TO COLLECT

10 RE1VTS; EXCEPTlfllVS.

11 Pursuant to Section 7. 402 a/the Charter) tlze Real Estate Department a/the City and County is

12 ablthorizeGl and directed to collect all rents mze bmder leases a/City and CObmty oii'ned real property

13

14 CONVEYANCE OF REAL PROPE'RTY.

15 The Director ofProperty may Convey any Real Property owned by the City upon

16 recommendation ofthe department responsible for the administration ofsuch Real Property) excepting

17 park lands pursuant to Charter Section 4.113(2) or where a Conveyance ofsuch Real Property would

18 violate the terms ofany gift) trust, deed restriction) bond covenant) or other covenant or restriction

19 under which the City holds the Real Property. Such Conveyance may be made ofter the Board of

20 Supervisors) by resolution, determines that the public interest or necessity demands) or will not be

21 inconvenienced by such Conveyance) and approves the Conveyance. If the Conveyance is a

22 Competitive Bidding Process or a public auction, the Board shall approve and confirm by resolution

23 any such Conveyance after such Competitive Bidding Process or auction process is complete. The

24 Board's resolution authorizing a Conveyance shall set forth the means ofConveyance, whether by

25 public auction) Competitive Bidding Process or such other means ofdisposition as the Board may

\I
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SEC. 23.4. 'REAL ESTATE DER.4Rh.~{E.lVTGEIVERALLY FEES FOR COLLECTI{)l\~

public auction or Competitive Bidding Process, for an appropriate period as determined by the

authorize by resolution. The Board ofSupervisors may authorize such Conveyance by resolution

Property shall also advertise by publication the proposed Conveyance if the Conveyance will be by
,_ sr. '. :"

;j~

without advertisement, public auction, or Competitive Bidding Process if it determines that an auction

or Competitive Bidding Process is impractical or impossible, including, for example only and not by

way oflimitation, when the Real Property is not capable ofindependent development, will be

exchangedfor other Real Property, or when the Board determines that a negotiated direct Conveyance

ofthe Real Property will further a proper public purpose.

Before the Board ofSupervisors approves a Conveyance, the Director ofProperty shall

appraise the fair market value ofsuch Real Property and give the notices required by California

Government Code Section 54220 et seq. or any other applicable provision ofstare law. The Director 0",

Director ofProperty. Every Conveyance other than a sale at public auction or through a Competitive

Bidding Process shall be for a sales price ofat least 90 percent ofthe Director ofProperty's appraisal

ofsuch Real Property, except where the Board determines either that (i) a lesser sum will further a

proper public purpose, or (ii) based on substantial evidence in the record, the terms and conditions of

such Conveyance are reflective ofthe fair market value ofthe Real Property notwithstanding the

appraisal.

To defray the cost {}/rendering tlze collection ser/dces authoriced by the precedil'tg Section al'id

for martaging the renting a/such pr0j3erty, the Real Estate Department shall be entitied to the f{)Uowirig
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25 III

(a)

:', (b)

Rents up to and including $50per month, each per month: $. 75

Renis over $50per 19'ionth and not exceeding $300, each per rnonth: 39~

"
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1

2

(c) Rents OJ;'er $300per mont.7q al'ld not exceedil'lg $1, OOOper R10nt.~J each per month: $10.00

(d) Rents over $1J000 per mont.~J each per mon#l: $15. 00

3 ACCEPTANCE OF DEEDS BYDIRECTOR OF PROPERTYAND ASSISTANT.

4 The Director ofProperty and the Assistant Director ofProperty ofthe City are hereby each

5 authorized to accept and consent to deeds or other instruments granting Real Property to the City that

6 are approved by the Board ofSupervisors and to sign the required certificate ofacceptance relating

7 thereto. The Director ofProperty shall record a certified copy ofthe resolution from which this Section

8 was derived in each county wherein any Real Property is owned by or is to be Acquired by the City.

9 SEC. 23.5. REAL ESTATEDEPARTJtfE1VT GE1VERALLY FEES FOR lVEGOTL4TL\T(;

10 LEASES.

11 For negotiating leasesJ the Real Estate Department shall be entitled to charge five percent of

12 tl1efirstyear's rerit or a miniRuim charge 0/$5 for each tran,sactionJ ',vhich charges shall be deducted

13 ji-om dw fir.st month's rent arid credit &/tlw Real Estate DepartrrwntJ· provided, that the maximum

14 charge to be rnade pursuant to tl1isSectiOlq shall be $50 for each transaction. bq addition to the charges

15 providedfor in this SectionJ there shall be paid to the Real Estate DepartmentJ by the department for

16 11'hose benefit any lease is R1adeJ the cost a/all advertising charges and other eXpel'lSeS incideNt to the

17 making OfSblCh leases.

18 EXPENSES OF REAL ESTATE DEPARTMENTIN CONNECTION WITH

19 LEASES, ACQUISITIONS AND CONVEYANCES.

20 The Real Estate Department shall be entitled to payment ofreasonable expenses in connection

21 with negotiating Leases, Conveyances, Acquisitions, managing City owned Real Property, consulting

22 with departments, and incidental workperformed under the provisions ofthis Chapter. The department

23 concerned shall pay the Real Estate Department for such expenses by interdepartmental work order or

24 other means.

25 III
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1 SEC. 23.6. RE4LESTATEDEPARb1fE.l'lTGEIVERALLY DEPOSrrOFA{()]VEYS.

2 All m01W)'S received by the Real Estate DepartJnent in payl1wnt &frents) except fer the charges

3 metitiotied in Sections 23. 4and 23.5 qftl1is Code) shall be deposited il'l tlw properfill'lGls to the credit o.f

4 the )'arious Glepartrrwnts having control a/the City afqdCounty oi~!rwd leased real property and

5 improvements.

6 SEC. 23.6 1. LE4SES141V]) RE.l\lTAL 14GREE11fE.lVTS; POSSESSORYL7\lTEREST TAXES.

7 All agreel'nents to lease or rent real property sitblated il'l the City and County ofSan Francisco

8 and owned by the City and CObflClty a/San Frafqcisco or an)' agency #zerea/shall be governed by

9 Section 6. 63 1.

10 SEC. 23.6 2. TAXAIJLEPOSSESSORYI.lVTERE8TSI.lV L4X EXEAfPTRE14L PROPERTY;

11 REPORT Oli' CIL41\TGE (AT? OWATERSHIP.

12

13 City and CoUl'lty &fSan Fral'lcisco or any agency tlwreofshall be governed by Sectiol'l 6.63.2.

14 SEC. 23.6 3. SALE OR LEASE OF PUBLIC UTILITY PROPERTY.

15 The Board of Supervisors shall have power to /-ease. Lease or sel-l Convey any public utilit

16 or any part thereof; provided that any resolution or other measure involving the /-ease. Lease or

17 sale, Conveyance of any public utility or part thereof, except as excepting those Leases or

18 Conveyances provided/or in Sections 23.11 and 23.25 1 23.3 and 23.36 of this Code, or any

19 ordinance granting any new franchise for the operation of any public utility whose franchise

20 has expired, or is about to expire, must be referred and submitted to a vote of the electors of

21 the City and County at the election next ensuing not less than 60 days after the adoption of

22 such ordinance, and shall not go into effect until ratified by a majority of the voters voting

23 thereon.

24 III

25 III
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1 ARTICLE II

2 INTERDEPARTMENTAL TRANSFER OF REAL PROPERTY

3 SEC. JJ.7. 23.10. "DEPARTMENT" CONSTRUED.

4 For fhe. purposes of this Article, the word "department" shall include the Board of

5 Education r>jtlee City and County when properties afthe City and Co'unty acquired or constructed

6 Trustees ofthe San Francisco Unified School District when Real Property ofthe City used, acquired or

7 designated for school purposes from City and County funds are- is concerned.

8 SEC. JJ...8 23.11. POVvERS GRANTED P[TBLIC COli{lq{jSSjO!\~ ETC., DEPARTMENTS BY

9 CHARTER OR CODE NOT ABRIDGED.

10 The provisions of this Article shall not be construed to abridge, modify or alter the

11 powers granted to tIw Public [1tilities Cemmission, purselant to tlw provisions of&ction 7. /02 ofthe

12 Charter, or any pO','r'ers granted any departnwrit any department or commission by any other

13 provisions of the Charter or the Code.

14 SEC. JJ..9. 23.12. TRANSFER AUTHORIZED; GROUNDS FOR TRANSFER.

15 Whenever any real property, v:hetlwr improved or 'blnimproved, Real Property belonging to

16 the City and County is no longer used advantageously by the department under whose

17 jurisdiction it is, or when any such property Real Property can be more advantageously used by

18 a department other than the department under whose jurisdiction it is, the real property,

19 including any improvements thereon, Real Property may be transferred to the jurisdiction of such

b
the department which can more advantageously use the same f::tffl';f:-f-tfF-+(fi;ff-fH7H<:.f+H-!'iT+-f+H~~~H4+Jl.20

21 jurisdiction; e>fsuch realproperty, in accordance with the provisions of this Article shall be observed.

22 SEC. j.JJ{J. 23.13. FILING REQUEST FOR TRANSFER wrrHAfAYOR.

23 The officer, board or commission in charge of the department which desires to have

24 real property Real Property transferred to it shall file with the Mayor and the Director ofProperty a

25 request in writing that for the transfer shall be made, which request shall contain a description 0
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1 the desired property Real Property and state the specific purposes for which the property Real

2 Property is to be used by the requesting department.

3 SEC. JJ.l..l. 23.14. REFERRAL OF TRAZVSFERREQUEST TO DIRECTOR OF PROPERTY'S

4 PROPERTY,. DIRECTOR'S REPORT.

5 Ypen Within 30 days after receipt ojthe request required by the preceding Section heing

6 received by the l',/ayor, within 30 days he or she shall refer the same to, the Director of Property fer

7 a report GIS to the estimated Varble 0/'the ptoperty ai'zd shall prepare a report for the Mayor and the

8 requesting department ojthe estimated/air market value ofthe Real Property, the character of the

9 improvements thereon and an evaluation as to whether, in the opinion of the Director of

10 Property, the same- Real Property can be advantageously used by the requesting department

11 desiring the sa1'l'lC transferred for the purposes specified in the request. The Director a/Property

12 shall make his or her report to the ;Ai/ayor v:ithiJ'l 10 days after the receipt &/the same.

13 SEC. J.J.d:.J23.15. MAYOR'S CONSENT TO TRANSFER; CONSENT OF DEPARTMENT

14 HAVING JURISDICTION.

15 If, on receipt of the report required to beft/ed Gfsprevided by the preceding &ctio}tl, the

16 l',layor shall be a/the opinion that the property can be advantageously used by tlw departrrlCJ'lt desiririg

17 the sanw, he or sl'w Director ofProperty's report, the Mayor believes that the department requesting

18 the transfer can advantageously use the Real Property, the Mayor shall request the department

19 ' under whose jurisdiction it is, to consent to the transfer of the property Real Property to the

20 department desiring the transfer, and if. lfthe~ second-mentioned department consents to

21 the transfer within 30 days, the Mayor shall recommend to the Board of Supervisors that it

22 order the property Real Property transferred to the deparrnwICft desiring PliB same, sending to the

23 Board with the request such data regarding the property Real Property as he or she has

24 received from the Director of Property. No property Real Property shall be transferred from one

25 III

Supervisor Kaufman
BOARD OF SUPERVISORS Page 9

1/16/01
n:lspclprojledietriclordinanclch23-8th.ord



1 department to another without the consent of the department having jurisdiction over the same-

2 Real Property, except as provided by this Article Section 25.18 below.

3 SEC. :JJd..J. 23.16. RESOLUTION AUTHORIZING TRANSFER.

4 Upon receiving the requestfrom the 1\46l)'or GlSpro)'idedby tlwprecedingSection that tl18

5 prOfJerty be traruijerred Mayor 's recommendation that the Real Property be transferred and the

6 consent ofthe department havingjurisdiction, the Board of Supervisors shall give consideration to

7 consider the same, and if. ..(fthe Board shall determine determines that the property Real Property

8 is no longer necessary or advantageous to the department having jurisdiction a/the sa71W and

9 can be more advantageously used by the requesting department GlSldHgfor tl18 same, the Board

10 shall, by resolution, order a transfer of the same- Real Property to the requesting department. An

11 such transfer may be made without limit or for a limited period fe.-.lJe. or under other conditions

12 stated in the resolution.

13 SEC. JJ.dA. 23.17. TRANSFER NOT TO VIOLATE TRUST.

14 No projpcrty 'which has been acquired by the City and Count)' or by any department {herea!as £I

15 gift for artYspecific purpose Real Property shall be transferred under this Article if the transfer

17 deed restriction, bond covenants, or other covenants or restrictions under which the City holds the Real

18 Property.

19 SEC. 23.15 23.18. PROCEDlI1lE P'OR Af:z1J(JATG TRANSFER 'v'VITHOUT rv1AVOR'S OR

20 DEPARTMENT'S CONSENT.

21 If, upon receipt of the reportfrom tl18 Director a/Property, the };46l)'or shall be &fthe opinion

22 Director ofProperty 's report, the Mayor believes that the department having jurisdiction over the

23 I property Real Property continues to have advantageous use therefor, or shall be ojale opinion

24 that the prOfJerty Real Property cannot be more advantageously used by a departmeHt other t!tan

25 the requesting department havinglblrisdictiol't, or should the department having jurisdiction

II
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1 refuse or neglect to consent to the requested transfer, or shouZd #wre be a COJ'lCUrreFi£e ofsuch

2 i.fayor's opinion al'la departl9Wl'ltaZ refusaZ or lwgZect to consel'lt, tlee }.!ayor shaU tltereupon the Mayor

3 shall transmit his or her report of the circumstances to the Board of Supervisors, together with

4 the original request for transfer and the report o/tlee Director a/Propert)' rendereapursuant to the

5 provisiol'ls o/SeCtiOl'lS 23.11 a/t/tis Code Director ofProperty's report relating thereto. Such

6 transmittal shall be made by the Mayor not Zater thaJ'l 30 within 60 days after ltis or her receipt

7 the report made by the Director of Property Property's report.

8 Upon receipt of the transmittal from the Mayor, the Board of Supervisors or a

9 committee thereof shall hold a public hearing thereon, at which all interested departments and

10 individuals shall be given an opportunity to be heard.

11 SubsequeJ'lt to After such hearing, shouZd if the Board of Supervisorsfindfinds that the

12 department having jurisdiction over such property Real Property no longer needs or has

13 advantageous use therefor, or findfinds that the property Real Property can be used more

14 advantageously by the requesting department requesting transfer thereof, the Board may, by

15 resolution, order that the jurisdiction of such property Real Property be transferred to the

16 requesting department making reqHest therefor.

17 Any such transfer may be made without limit or for a limited period to be expressed or

18 under other conditions stated in the resolution.

19 SEC. JJ....l.6.23.19. TRAIVSAfITb4LAl\TJ)24CTlfllV01VTRAlVSFER OFRESOLUTlfllVRECORD

20 OF TRANSFER.

21 When the Board of Supervisors shatz adopt adopts any resolution transferring any

22 property Real Property from one department to another aspro"Videa by under this Article, the

23 Director ofProperty shall keep a copy of the resolution shatz be fortltH,ith; deHvered to the Director

24 o/'Property, 'who shatz keep the same in his or her office and make the necessary record of the

25 transfer.
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1 SEC. J.Jrl.+ 23.20. TRA1VSFERSBETJVEE1V UTILrrIES PAYMENT.

2 TrGlns-fers crfproperties between bttilities under tlwjbtrisdiction o:lthe Pblblic [Jtilities

3 Commission Glnd other depGlrtments shGlll be pGlidfor on the bGlsis qfhistorical cost; or, iFlwrt such datGl

4 is not Gl'p'ailGlble, Glt Gl Transfers ofReal Property pursuant to this Article shall be paidfor at the current

5 fair market value as determined by the Director of Property, unless otherwise directed by the

6 Board ofSupervisors by resolution, provided that the Public Utilities Commission shall be paid at least

7 the historical cost ofsuch Real Property.

8 ARTICLE III

9 LEASES WHEN CITY IS LESSEE TENANT

10 SEC. JJ....1..S. 23.25. DIRECTOR OF PROPERTY TO BEHE4lJ OF REAL ESTATE

11 DEPARTAfE1VTA1VD TO MAKE LEASES.

12 Each department of the City Glnd COblnty authorized by the approval of bond issues or b

13 annual or supplemental appropriation ord inances to leGlse IGlnd Glnd impro-vemerits Lease Real

14 Property needed for the purposes of such department shall make such kase-s Leases through

15 the Director of Property, except as otherwise specifically provided by the Charter. The Director

16 a/Property is tIw heGld a/the ReGlI EstGlte DepGlrtrrwnt or this Code.

17 SEC. 2.J.d:.9. 23.26. YEAR-TO-YEAR AND SHORTER LEASES A.lVD OTHER 24GREEAfE1'!TS.

18 JYhere The Director ofProperty shall have the authority to enter into the following Leases on

19 behalfofthe City as tenant: (i) on a year-to-year or shorter tenancy where the rental or other

20 consideration to be paid for the City Glnd CObtnty 's occupancy or use of SbLCh property Real

21 Property within the City and County of San Francisco is $1,000 or less per month, the Director of

22 Property may execute Gl written leGlse, permit, contrGlct or other a:greenwnt on behGllfo/the City Glnd

23 Countyjer a year to yeGlr or shorter terIn. FVhere flee term ole lease, permit, contract or other

24

25 other agrectnent OJtl behalfqfthe City and County.
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1 $5,000 or less per month, and (ii) where the term ofa Lease will not exceed 31 days, including without

2 limitation month-to-month Leases.

3 The Director of Property may include in any lease) permit, contract or other agreement

4 Lease authorized by this Section an appropriate hold hari'nless indemnity agreement for the

5 purpose of providing for the City and CO'bmty 's City's occupancy or other use of such property

6 .Real Property (including, without limitation, conducting environmental assessments, soil borings,

7 test wells al'ld any otlrwrproperty iJ'lvestigations environmental investigations and assessments),

8 subject, however, to written approval as to form by the City Attorney and written

9 recommendation by the head of the department concerned.

10 The Director of Property shall determine the rental or other consideration to be paid for

11 all such property Real Property and shall obtain from the Controller written certification that

12 funds are available for such lease) permit) contract or other agreement Lease. The department

13 concerned shall give written notice to the Director of Property when such lease, permit~ contract

14 or other agreement Lease is terminated by the City and COell'lty.

15 SEC. J.J.J(). 23.27. EXECUTION OF LEASES; RESOLUTION AUTHORIZING LEASE.

16 Except as otherwise specifically provided by the Charter, all other leases efland aNd

17 imprOVeYl1Cl'lt entered into by the City al'ld County, as lessee, shall be executed by the },/ayor or the

18 lv/ayor's Director a/Finance and t"?e Clerk o.fSection 23.26above) or other provision ofthis Code, the

19 Board of Supervisors, pursuant to resolutions adopted by the Board a/Supervisors. Before adoption,

20 such resol'bltions Yl'l'blst be GlJ3jJrol'ed by t"?e Director &fProperty and shall approve all Leases on behalf

21 ofthe City as tenant by resolution. Before adoption, the head of the department concerned shall

22 recommend any such resolution for approval by the Board ofSupervisors. All such Leases shall be

23 executed by the Director ofProperty or as otherwise directed by resolution ofthe Board ofSupervisors.

24 III

25 III
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1 SEC. 23.21. E}(PEATSES OFREAL ESTATE DEPARTAfE2VTllV C01V1VECTlfliV J¥rrHLEASES.

2 The real estate deparmwnt shall be en!itled to j3Gl),l1wnt a/expenses in connec!ion ,pith

3 negotiating leases and incidental vvorkperformed ulqder ate j3ro}'isioHS ofthis Article. The department

4 cOlq£ernedshallpGl)' the Real Estate Department for such expenses by interdepartmental work order or

5 other means.

6 ARTICLE IV

7 LEASES WHEN CITY IS LESSOR LANDLORD

8 SEC; 23;30; LE.4SE OF FPAL PROPERTY.

9 Except as provided by Sections 4.112, 4.113, 4.114, 4.115, and B3.581 ofthe Charter and by

10 Sections 2A.173 and 23.36 and ofthis Code, or as otherwise provided by the Charter or this Code, the

11 Director ofProperty shall have the charge ofthe Lease ofReal Property owned by the City. When the

12 head ofany department in charge ofReal Property reports to the Director ofProperty that certain Ian

13 is not requiredfor the purposes ofthe department, the Board ofSupervisors, by resolution, may

14 authorize the Lease ofsuch Real Property. The Director ofProperty shall arrange for such Lease to th

15 highest responsible bidder in accordance with Competitive Bidding Procedures, unless the Board of

16 Supervisors has by resolution found that such Competitive Bidding Procedures are impractical or

17 impossible or has authorized other means ofaward in furtherance ofa proper public purpose. The

18 Director ofProperty shall collect rents due under such Lease.

19 SEC. JJ..JJ.23.31 . .AllTHORITYOFDlRECTOR TOLE4SEPROPERTYWITHRE2V1:4L

20 VAL VB LESS THAiV DIVE THOLTSAIVD DOLL4RS,. DETERJfll\~4TlflIVOF VAL VE YEAR-TO-

21 YEAR AND SHORTER LEASES.

22 .J4lhe.n Ifany department in charge of c#:y- City-owned realpropert)' Real Property

23 requests the Director of Property to lease, Lease City-owned Real Property, the Director of

24 Property shall have the authority to enter into the following Leases on behalfofthe City as landlord:

25 (i) on a year-to-year or shorter tenancy, City owned land or irnpro','enwnts having a rental value df
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1

2

3

4

5

6

7

8 I

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

$1,000 or less per month and reports to the Director a/Property t,'1at the property is !'iot requiredfor

the purposes a/the departme!'it, t,'1e director is hereby ablthorized and directed to lease such property to

t,'1e highest responsible bidder on a year to year or shorter tenanc)'. The Director a/Property shall

cletermine tIw rentalvahw &/sbwhproperty and is h-erebyautI20rized to execute such leases in behalf&f

the City al'idCOblnt)'. T¥here where such Real Property has a fair market rental value of$5,000 or less

per month and (ii) where the term ofa Lease will not exceed 31 days, including without limitation

month-to-month Leases. In addition, where, in the opinion of the Director of Property, the leasing

the Director of Property may fe.as.e. Lease such property Real Property at a nominal rental, on a

year-to-year or shorter tenancy, and on such other terms and conditions as the Director of

Property may require.

All rHoneys received as rentalfrom real property leased bmder #lis Sectio!'/; shall be collected by

t,'1e Director o.fProperty and deposited in the City treaSbtry to the credit a/the properfimd. Within 10

days after awarding the lease Within 10 days after entering into any Lease under this Section, the

Finance Committee of the Board of Supervisors shall be notified by the Director ofProperty as

to the terms and conditions of such £e.a.se.s. Lease.

The provisions a/this Section shall not 8pYJly to t,'1e leasing a/City and County "JYater

Department lands fer agricbtltural purposes.

SEC.~ 23.32. ADVISORY REVIEW BY DIRECTOR OF PROPERTY.

Any commission, board or department that, under the Charter or this Code, is given

exclusive power to lease realpropert)' Lease Real Property under its control and management

may submit any proposed fe.as.e. Lease to the Director of Property for review and advisory

recommendations and may request the Director of Property to determine propert)' vahw or fair

market rentai rates to aid and assist in negotiating, extending or renewing such leases. It is

recommended Leases. It is the policy ofthe Board ofSupervisors that all commissions, boards and
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1 departments that negotiate and administer such~ Leases submit all proposed~ Leases

2 which have a term, including extension options, of five years or more, or which would produce

3 more than $500,000 in revenue over such term, to the Director of Property for review and

4 advisory recommendations before final approval of any such f.e.a.s.€. Lease and, as to such~

5 Leases, request the Director of Property to determine land value or fair market rental rates-ss

6 required, to aid and assist in negotiating, extending or renewing such leases. This

7 recomfrwrlda#OlCZ is made in order to provide more bllCZiformity in the City's leasing Leases. The purpose

8 ofthis policy is to achieve greater consistency and coordination in the City's Leasing practices, to

9 increase the financial return to the City from its~ Leases and to avoid unnecessary

10 duplication of effort and expense in the leasifClg o.fCity real property Leasing ofCity Real Property.

11 SEC. J.J.J4. 23.33. COMPETITIVE BIDDING PROCEDURES.

12 To the extent that any ordinance, Code provision or Charter provision gives the City, or

13 any of its commissions, boards or departments, power to award~ Leases without

14 competitive bidding, it is recommeruied the Board ofSupervisors recommends that, notwithstanding

15 such power, all such~ Leases that are expected to produce more than $1,500 $2,500 per

16 month in revenue be awarded to the highest respofClsible bidder in accordance with cOrnpetitive

17 biddiJclgprocedures Competitive Bidding Procedures, unless such biddifClgprocedures Competitive

18 Bidding Procedures are impractical or impossible.

19 SEC.~ 23.34. LEASE REPORTING.

20 Each commission, board and department that is empowered by the Charter, City

21 ordinance, this Code or State statute to f.e.a.s.€. Lease City-owned real property Real Property shall,

22 within 10 days after the close of each quarter of a fiscal year ("fiscal quarter"), file with the

23 Budget Analyst for the Board of Supervisors a written report of all~ Leases of real property

24 Real Property awarded during the preceding fiscal quarter which were not submitted for

25 approval by the Board of Supervisors.
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1

2

3

4

The report shall contain the following information for each f:e.a.se. Lease:

1. Lessee's Tenant's name.

2. Term of the lease, Lease including any extension options.

3. Rental amount, including, if applicable, percentage rent and rent escalation or

5 adjustment provisions.

6

7

4. Location of leasedproperty Leased Real Property.

5. If unimproved property Real Property, dimensions and area of property Real

8 Property.

9 6. If improved property Real Property, description of improvements and floor area of

10 leased Leased space.

11

12

13

7. Use to be made of premises by l-etfse.e. the tenant.

The Budget Analyst shall review each report and, ifany lease sll,all appear to be defective

14 Supervisors, together with such COl17Jl1ents aridrecommendations may report his or her COl7unents and

15 recommendations to the Board ofSupervisors, as the Budget Analyst shall deerl'l deems appropriate.

16 SEC. 23.35. RE-LEASE REAL PROPERTY TO EXISTING TENANT ONA NEGOTIATED

17 BASIS.

18 Notwithstanding any other provision in this Chapter, where the City Acquires Real Property

19 which at the time ofAcquisition is under a Lease to a tenant from the previous owner, the Director of

20 Property may, subject to the approval by resolution ojthe Board ofSupervisors, upon expiration of

21 such Lease, negotiate at a jail" market rental a new Lease for such Real Property with the same tenant

22 on a term designated by the Board ojSupervisors, until such time as requiredfor the purposes ofthe

23 department in charge ojsuch Real Property.

24 III

25 III
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1 SEC. 23.36. LEASE OF REAL PROPERTY UNDER RECREATIONAND PARKS COMMISSIO

2 AND PUBLIC UTILITIES COMMISSION JURISDICTION.

3 In addition to the delegation ofauthority set forth in Sections 4.112, 4.113, 4.114, 4.115, and

4 B3.581 ofthe Charter and by Section 2A.173 ofthis Code, (i) pursuant to Charter Section 4.113, the

5 Recreation and Parks Commission shall have the power to Lease Real Property under its jurisdiction,

6 subject to approval by the Board ofSupervisors as required by Charter Section 9.118 and any other

7 applicable provision ofthe Charter or this Code, and (ii) pursuant to Charter Section 4.112, the Public

8 Utilities Commission shall have exclusive power to Lease Real Property under its jurisdiction, subject

9 to approval by the Board ofSupervisors as required by Charter Section 9.118 and any other applicable

10 provision ofthe Charter or this Code.

11. SEC. 23.37. REAL ESTATE DEPARTMENT TO COLLECT RENTS.

12 The Real Estate Department is authorized and directed to collect all rents due under Leases of

13 City owned Real Property, except as otherwise provided in the Charter or this Code. All moneys

14 received by the Real Estate Department in payment ofrents shall be deposited in the proper funds to

15 the credit ofthe various departments having control ofthe City-owned Leased Real Property.

16 SEC. 23.38. AGREEMENTS FOR PRIVATE USE OF CITY PROPERTY; POSSESSORY

17 ItV-TEREST TAXES.

18 All agreements permitting the use for private gain ofReal Property situated in the City and

19 County ofSan Francisco and owned by the City, including any agency thereof, shall contain a clear

20 and unequivocal understanding that a possessory interest subject to taxation may be created and that

21 the party with the right to use such Real Property shall pay any and all possessory interest taxes levied

22 upon his or her interest therein pursuant to an assessment made by the Assessor. However, the Board

23 ofSupervisors may by resolution specifically authorize and approve to be included in such agreement a

24 provision for the City's assumption ofthe payment ofsuch possessory interest taxes, in whole or in

25 III
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1 part, or for an offset against revenues otherwise due andpayable to the City under such agreement in

2 an amount equal to all or a portion ofsuch possessory interest taxes.

3 Such agreement shall also provide that the holder ofsuch interest shall, upon request, furnish

4 the information required in Section 23.39 ofthis Code to the City within 30 days ofany transaction that

5 is subject to the reporting requirements ofsuch Section.

6 Within 60 days after execution ofan agreement pertaining to the use ofCity Real Property as

7 described above, the agency executing such agreement on behalfofthe City shall forward, or cause the

8 holder ofsuch interest to forward, a copy ofthe agreement to the Assessor ofthe City and County of

9 San Francisco, as required in Section 23.39 below.

10 As used in this Section and in Section 23.39 below, the term "agreement" shall mean any

11 written contract, instrument or other document permitting the possession, occupancy or use ofCity

12 Real Property including, but not limited to, Leases, concession agreements, franchise agreements and

13 management agreements.

14 SEC. 23.39. TAXABLE POSSESSORYINTERESTS IN TAX-EXEMPT REAL PROPERTY,.

15 REPORT OFAGREEMENTAND CHANGE OF OWNERSHIP OR EXTENSION OF

16 AGREEMENT.

17 In accordance with Revenue and Taxation Code Section 480.5, every owner oftax-exempt Real

18 Property shall report to the Assessor ofthe City and County ofSan Francisco the creation, renewal,

19 extension, assignment, sublease or other transfer ofany interest granted under an agreement to use

20 such Real Property, within 60 days ofthe transaction. The report shall be on suchform as the Assessor

21 may prescribe and shall include, at a minimum, all ofthe following:

(a) The name and address ofthe owner.

(b) The names and addresses ofall other parties to the transaction, including an identification

24 ofeach party and ofhis or her interest under the agreement.

25 III
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1 (c) The type oftransaction, whether creation, renewal, extension, sublease, assignment,

2 transfer or otherwise.

3

4

5

(d) A description ofthe Real Property, which is the subject ofthe agreement.

(e) The effective date ofthe transaction.

(f) A summary ofthe essential terms ofthe transaction, including, but not limited to, all ofthe

6 following:

7

8

9

(1) The considerationfor the interest, whether paid in money or otherwise.

(2) The term ofthe agreement, including any renewal or extension options.

(3) Ifa sublease or other agreement subject to an underlying agreement, the original terms,

10 remaining term and consideration paidfor the master lease or other master agreement.

11 (4) Ifan assignment or other transfer, the original term, remaining term, and the

12 consideration paidfor the underlying Lease or agreement.

13 SEC. 23.25 1. LEASE O:l?REAL PROPERTY. .

14 fa) JiVJzel'l the head e/aNy departrnel'lt in clzarge rrjrealpr0jgerty slzall report to the Board &f

15 Supervisers t,"Lat certaiPl laNd is not requiredfor t,"Le purposes &jthe department, the Board of

16 Supervisers, by resolution, may abtthorize t,"Le lease o/such property The Director qfAdministrative

17 Services shall arral'lge for such lease for periods up to 10 years to the highest responsible bidder at the

18 highest monffily rel'll. Tlte Director shall oelket rents due omaet such lease.

19 (b) The Board o,fSuperYisors shall ha",,'e the p01't'er, by resol-tition, to provide a longer term for

20 leases executed omder t,"Lis Section ffian thatprovidedfor il'l Subparagraph (a).

21 SEC 23.25 223.40. SALE OR LEASE OF PARK LAND; USE OF CERTAIN PARK LAND

22 FOR THE CONSTRUCTION OF WATER QUALITY AND SEWERAGE FACILITIES.

23 (a) Whenever lands which that are or shall be used or intended for use for parks or

24 squares are no longer needed for park or recreational purposes, the City may dispose ofsuch

25 lands may be disposed of, or may abandon or discontinue their use for park purposes may be
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1 abandoned or discontinued; provided that nothing herein shall be construed to authorize the

2 discontinuance or abandonment of the use of such lands, or any change in the use thereof

3 'which that will cause the reversion of such lands to private ownership, or cause the forfeiture

4 of the ownership thereof in fee by the City and Count)' qfSan Francisco, or as autlrorizing, or to

5 authorize the discontinuance of the use of park lands acquired in any proceeding wherein a

6 local assessment based on benefits was or shall be levied to provide funds for such

7 acquisition; and provided further that the general laws of the State of California authorizing

8 municipal corporations to abandon or to discontinue the use of land for park purposes,

9 authorizing the disposition of such lands, and providing procedures therefor and for matters

10 relating thereto, shall be applicable to the City and County o}&n Francisco and to all lands held

11 or used by it for park purposes and shall govern and control exclusively in respect thereto. For

12 the purposes of this subsection, all lands, including but not limited to, playgrounds, athletic

13 facilities, and lands purchased with open space acquisition and park renovation funds, but

14 excluding the Great Highway, the land described in Subsection (b) below, and lands

15 administered by the Recreation and Park Department pursuant to agreements with other City

16 departments or entities, placed under the jurisdiction of the Recreation and Park Department

17 shall be deemed used or intended for use for park purposes.

18 (b) Upon approval by the Recreation and Park Commission, that parcel of land south

19 of the Zoo and between the Great Highway Extension and Skyline Boulevard set forth and

20 described in parcel map entitled "Parcel Map Showing Certain Park Land Proposed to be

21 Used Jointly," recorded August 12, 1975 in Parcel Map Book Number One at page 96 in the

22 office of the Recorder of the City and County of San Francisco, may be used for the

23 construction of water quality and sewerage facilities, and any facilities so constructed shall be

24 under the control, management, and direction of the Department of Public Works. Any

25 11/
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1 recreation or zoo facilities constructed on said parcel shall remain under the control,

2 management, and direction of the Recreation and Park Commission.

3 SEC. 23.25 323.41. TRANSFER OF PARK AND OTHER LANDS TO THE NATIONAL

4 PARK SERVICE OF THE UNITED STATES DEPARTMENT OF THE INTERIOR.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
1

24

25

(a) Upon approval by the Recreation and Park Commission, the Board of Supervisors

may by resolution authorize transfer by deed to the National Park Service of the United States

Department of the Interior for inclusion in the Golden Gate National Recreation Area as

presently defined and delimited by Public Law 92-589, 86 Stat. 1299, of any interest which the

City Gina County e;fSGin FrGincisco has in lands restricted to use for recreation or park purposes

or otherwise under the exclusive control, management or direction of the Recreation and Park

Commission, except the premises and grounds of the Palace of the Legion of Honor and

Lincoln Park Golf Course, provided that lffiH:i such deed shall be executed under the restriction

that lffiH:i the transferred lands be reserved in perpetuity for recreation or parkpurposes by the

or ]3Girk]3bll]30SeS ",'ith Gi right a/reversion upon breGich efsGiidand shall grant the City a power of

termination upon a breach ofsuch restriction, and provided further that said transfer shall be

executed under such conditions and restrictions as shall prevent the reversion of any portion

of -said such lands to any person or entity other than the City Gina County a/San FrGil'lcisco.

(b) Upon approval of the officer, board or commission in charge of the department

responsible for the administration of any interest which the City Gina County a/SGin FrGincisco

has in property Real Property not referred to in Subsection (a), the Board of Supervisors may

by resolution authorize transfer of such interest by deed to the National Park Service of the

United States Department of the Interior for inclusion in the Golden Gate National Recreation

Area as presently defined and delimited by Public Law 92-589, 86 Stat. 1299, provided that

said deed shall be executed under the restriction that said lands be reserved by the National
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1 Park Service of the United States Department of the Interior in perpetuity for recreation or

2 park purposes with a power of termination upon breach of said restriction, and provided

3 further that said transfer shall be executed under such conditions and restrictions as shall

4 prevent the reversion of any portion of said lands to any person or entity other than the City

5 and County o/San Francisco.

6 ARTICLE V

7 LEASE OF CITY OWA'ED PROPERTY 02V:A 1\'EGOTL4TED 1124S1S

8 SEC. 23.26. A [TTHORITY OF THE DlRECTOR TO RE LEASE REAL PROPERTY

9 E~~lCU.L~{BERED BY24 LEASE FROAfA. PREVInUS OU0lER TO THE 8AAfE TE1VA1\TT; UPOIV

10 EXPIRATlfJ1V THEREOF, OlV24lVEGOTlATED B24SIS.

11 l'lotwithstanding arty other provision ilti this Chapter, where the City and County acquires real

12 property/or a public project which at the time o./acGjbtisitiotl is under a lease to a tenQl1:tjj-om the

13 pre"vious owner, the Director ofProperty may, subject to the approval by ormnaltice oftlw Board of

14 Selj3ervisors, btpon expiration a/such lease, negotiate at a jslir market rental a ''lew lease for such

15 property i1'ith the same such teriant on a month to month or shorter basis, bmtil such time as reqbtired

16 .for the purposes o/tlw department in charge a/selCh property.

17

18 B Y EAfll'lEl~lTDOAf:.4IlV FOR THE AWSCOl·lE CE1'lTER EXR41'lS!{)]\,lPROJECT.

19 l'lotwithstanding Section 23.26, for all leaseholds in the properties to be acquired by the City by

20 eminent domain for the },fosco7'le Center Expansion Project, knov/n as Assessor's Block 372 1
/ , Lots 18,

21 35, 36, 37, 38, 68, 69, and 70, aIte? the City acquires Ow larid/ords' interests iJCl dLC properties, and

22 where tlze lessee deUverspossession o./the leasedprentises to the Cityprior to },{arch 31, 1998, the

23 Director a/Property is aDlthorizedto terminate any lease and H'alve that lessee's obligations under the

24 leasehold without approP'al by ordinance o/the Board ofSbtpervisors. ]\lotwithstaridiJ'lg Section 23.26,

25 the Director ofProperty isfitrther aetthorized to act in his or her discretion, a1'id wit/tout approval by
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1 ordinance a/the Board a/Supervisors, to extend lease terms and obligations o/allleaseholds in t,zw

2 properties after },4arch 31, 1998, provided that s'uch extension shall not interfere with the scheduled

3 demolition o/the impro"'p'ement.r; en the properties.

4 14RTlCLE VIARTICLE V

5 LOT LINE WINDOW AGREEMENTS

a SEC. 23.2723.45. AUTHORITY OF DIRECTOR OF PROPERTY T014PPROVEA1,/DVI

7 EXECUTE LOTLL'VE WL7VDOW.<4GREEAIE1VTS.

8 An owner of real property Real Property adjoining real property Real Property of the City

9 and Co'btl'lty a/Sal'l Francisco may request that the City and County consent to openings in

10 building walls on the owner's property Real Property that are closer to the common property line

11 than the distances prescribed in the San Francisco Building Code by filing with the Director of

12 Property an original and two copies of a written application, together with plans, specifications

13 and other supporting documents, and paying the required application fee. Upon such filing,

14 the Director of Property shall investigate the application and consult vvith the department that

15 has jurisdiction over the City aJ'ld COhl7'ltyproperty Real Property. Copies of the application and

16 its supporting documents shall be delivered by the Director of Property to the Department of

17 City Planning and the Bureau of Building Inspection for sueh review and comment as that

18 department and that bureau may deem appropriate. If the department having jurisdiction over

19 the property Real Property approves and the Director of Property concludes that it is in the best

20 interest of the City al'ld County to give the requested consent, the Director of Property is

21 authorized to approve and execute a lot line window agreement which complies with all of the

22 provisions of this Article.

23 SEC. J.J..2.B.23.46. DETERMINATION OF VALUE OFLOTLIPlE WI.IVDOWPRIVILEGE.

24 The Director of Property shall determine a monthly fee for the privilege of installing the

25 openings in building walls that are made possible by the City and County's City's consent. The
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1 monthly fee shall be based upon an appraisal by the Director of Property of the enhancement

2 in fair market value of the building owner's realpropert)' Real Property that will result from

3 installation of the proposed openings in building walls.

4 If the original monthly fee based upon the Director of Property's appraisal shall be is

5 more than $50, the agreement shall provide for payment by the building owner, in advance, of

6 the monthly fee so determined by the Director of Property. The monthly fee may, at the

7 Director of Property's discretion, be payable monthly, quarterly, semiannually or annually. The

8 agreement shall contain a provision for annual adjustment of the monthly fee to reflect

9 increases or decreases in the Consumer Price Index for all Urban Consumers for the San

10 Francisco-Oakland Metropolitan Area and a provision for a redetermination of the monthly fee

11 by the Director of Property, upon the same appraisal basis as the original fee determination,

12 at the end of each five-year period.

13 If the original monthly fee based upon the Director of Property's appraisal shall be is $50

14 or less; a one-time fee of $1;000 shall be paid by the building owner and no monthly fees shall

15 be payable.

16 SEC. 23.2923.47. REQUIREMENTS FOR LOT LINE V'JINDO\,"J AGREEI\1ENTS.

-17 Ali iot line window agreements shaii comply with the following requirements:

18 1. The building to which the agreement relates shall comply with the Building Code

19 and al! other applicable codes, ordinances and regulations of the City and County and with all

20 applicable federal and State laws and regulations.

21 2. The building shall be constructed or remodeled in conformity with the plans and

22 specifications submitted with the application for a lot line window agreement and shall be used

23 for the purposes stated in the application.

24 I 3. The agreement shall be terminable at any time, with or without cause and without

25 penalty, by either party. The termination will not be effective, however, unless the terminating
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1

2

3

4

5

6

7

8

9

party gives at least 90 days prior written notice of termination which is mailed or delivered to th

other party at least as long before tlw termination date as tl1e periodfor which rent is pai6l; except

that, ifa one time fee is paid in lieu ofmonthly fees or if the property owner breaches tho Elgrcement,

the City and CO'binty mey terminate by mailing or deli-vering notice ofterminatiort at least 10 days

before the terminatien date. The notice of termination shall contain the legal descriptions of bot I

properties and shall be acknowledqed by the terminating party. The notice of termination may

be recorded by either party at any time and, after the termination date, the recorded notice

shall be conclusive proof of termination of the agreernent.

4. The building owner shall agree that, in the event the agreement is revoked, the

10 openings consented to by the agreement shall be protected or closed, as required by the

11 Building Code, and the building otherwise modified as may be necessary to comply with thos

12 Building Code requirements that become applicable because of protecting or closing the

13 openings.

14 5. The building owner shall indemnify the City and Courtt)', its officers, employees an

15 agents, against all liabilities that may result from or be connected with the agreement.

16 6. During the life of the agreement, the building owner shall maintain comprehensive

17 personal liability insurance with limits satisfactory to the Risk Manager a/the City and Co'unt)'

18 and with the City and Cocmt)', its officers, agents and employees named as additional insureds

19 7. The agreement shall be binding upon and inure to the benefit of the parties, their

20 successors and assig ns.

21 8. The agreement shall be executed by both parties and shall contain the legal

22 descriptions of both properties. The Director of Property shall execute the agreement for and

23 on behalf of the City arid Counly, provided the agreement has been previously approved by th

24 City Attorney and the head of the department having jurisdiction over the Cit)' and County's

25 III
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1 property City's Real Property. The agreement shall be acknowledged by both parties and the

2 Director of Property shall cause the agreement to be recorded.

3 SEC.~ 23.48. FEES AND FEE PAYMENTS.

4 The application fee which is to accompany each application shall be setfrom time to time

5 by the Director aiPropertyj subject to approval by resolution $2,500, unless changed by appropriate

6 action of the Board of Supervisors. If the Director of Property shall determine determines, after

7 his investigation of the application, that the application fee is inadequate to cover the cost of

8 preparing and processing an agreement, the Director of Property shall notify the building

9 owner of the additional amount that is required. The additional amount shall be paid by the

10 building owner as a prerequisite to preparation and processing of an agreement by the Real

11 Estate Department (fithe City' and CObmty'.

12 The Real Estate Department o.fthe City' and County' is authorized to collect the fees due

13 under lot line window agreements and shall deposit suchfees to the credit ofthe department having

14 jurisdiction over the City's Real Property.

15 The application fees and any additional amounts required to cover the cost of preparing

16 and processing agreements shall be deposited to the credit of the Real Estate Department.

17 The fees paid w'lder any lot titW 'window agree17'lG;'-'lt shall be deposited to tlw credit aithe deparrnWl'lt

18 hap'ingjurisdiction over the City and CObrnty"sproperty'.

19 ' 14RTICLE VII ARTICLE VI

20 LABOR REPRESENTATION PROCEDURES IN HOTEL AND

21 RESTAURANT DEVELOPMENTS IN WHICH THE CITY HAS

22 AN ONGOING PROPRIETARY INTEREST

23 SEC. J.J..J.l-23.50. FINDINGS AND DECLARATIONS.

24 (1) In the course of managing real property' Real Property that it owns or in otherwise

25 carrying out its functions in the public interest, the City and County of San Francisco
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1 (hereinafter "City") occasionally participates in reelproperty Real Property development as a

2 landlord, proprietor, lender or guarantor, facing the same risks and liabilities as other business

3 entities participating in such ventures. For example, the City sometimes leeses Leases its~

4 property Real Property under a percentage fe.a.s.e. Lease, or otherwise invests or pledges its

5 resources in real estate development projects as a landlord, a lender or a guarantor. When it

6 does, the City has an ongoing proprietary interest in that development, and, thus, has a direct

7 interest in its performance.

8
In, I I -J,"'- tl ,,-. I I I. I· ,. • I

\L) HI sucn sttuatrons, tne I,.;rry must make prucent DUSlneSS cecrsrons, as aoes any

9 private business entity, to ensure efficient and cost-effective management of its business

10 concerns, and to maximize benefit and minimize risk. One of those risks is the possibility of

11 laborlmanagement conflict arising out of labor union organizing campaigns. Such conflict can

12 adversely affect the City's investment in real estate developments or other circumstances in

13 which it has a proprietary buslness interest by causing delay in the completion of projects,

14 andlor by reducing revenues or increasing costs of the project when they are completed.

15 (3) These risks are heightened in the hotel and restaurant industry because they are

16 so closely related to tourism-a mainstay of San Francisco's economy. Labor strife in hotel or

17 restaurant projects in which the City is an investor or other economic participant can

18 jeopardize the operation of related tourist and commercial facilities, as well as the City's

19 national reputation as a tourist and convention destination. To minimize that risk in

20 circumstances where costly labor/management conflict has arisen in the past, the City enacts

21 this Article which requires that certain specified employers in the hotel and restaurant industry

22 shall agree, as a condition of the City's economic involvement in a hotel or restaurant project,

23 to nonconfrontational and expeditious procedures by which their workers can register their

24 preference regarding union representation.

25 III
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1 (4) A major potential source of labor/ management conflict that threatens the

2 economic interests of the City as a participant in development projects is the possibility of

3 economic action taken by labor unions against employers in those developments when labor

4 unions seek to organize their workers over employer opposition to unionization. Experience of

5 municipal and other investors has demonstrated that organizing drives pursuant to formal and

6 adversarial union certification processes often deteriorate into protracted and acrimonious

7 labor/management conflict. That conflict potentially can result in construction delays, work

8 stoppages, picketing, strikes and more recently, in consumer boycotts or other forms of

9 "corporate campaigns" that can generate negative publicity and reduced revenues that

10 threaten the interests not only of the immediate "target" of such tactics, i.e., the employer, but

11 of other investors in the development, and also the City's special interests identified herein.

12 (5) These risks of potential labor/management conflict are particularly acute when

13 labor unions seek to organize workers in hotels and restaurants, as labor relations in the

14 hospitality industry in San Francisco have proven especially contentious, and have resulted in

15 many protests, boycotts and other activities which have disrupted the business of the hotel or

16 restaurant and the tourist industry and the downtown hotel area.

17 (6) In view of these concerns, the City deems it necessary to approach with great

18 caution any economic participation in a hotel or restaurant project if the City retains a

19 proprietary interest, either as landlord, lender or guarantor. The City finds that cautionary

20 approach to be particularly appropriate given other possible factors present in such

21 developments, such as the City's sometimes special proprietary interests or other special

22 concerns identified herein, and/or their complex financing schemes, the possible use of

23 scarce land resources, as well as the dependence of such projects on public "good will" and

24 the special vulnerability of such projects to consumer boycotts, etc.

25 //1
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8
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19

20

21
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24

25

(7) One way to reduce the City's risk where it has a proprietary interest in a hotel or

restaurant project is to require, as a condition of the City's investment or other economic

participation, that employers operating in the hotel or restaurant project agree to a lawful,

nonconfrontational alternative process for resolving a union organizing campaign. That

alternative process is a so-called "card check," wherein employee preference regarding

whether or not to be represented by a labor union to act as their exclusive collective

bargaining representative is determined based on signed authorization cards. Private

employers are authorized under existing federal law to agree voluntarily to use this procedure

in lieu of NLRB-supervised election procedures.

(8) The Board of Supervisors finds based on local history that compliance with these

procedures will help reduce the possibility of labor/management conflict jeopardizing the City's

proprietary interest in a hotel or restaurant project. To ensure that card check procedures are

required only to the extent necessary to ensure the goal of minimizing labor/management

conflict, an employer who agrees to such procedures and performs its obligations under a

card check agreement will be relieved of further obligation to abide by those procedures if a

labor organization engages in economic action such as striking, picketing or boycotting the

employer in the course of an organizing drive and at a site covered by this Article.

rq\ Th~ c::nb nllrnf"'\C::O nf thic Article ic tn orotect tho Citv's oroorietarv interest in ~\'V} I •• ..., ""VI"" /""''-4,/'"'''''' ....''' "". LIII .... 1 ILIV", Iv LV ,....,'VLvV LI.v '-' Ly oJ,....,1 """1 LCAly IIILv' VL III (;{

particular hotel or restaurant project covered hereby. This Article is not enacted to favor any

particular outcome in the determination of employer preference regarding union

representation, nor to skew the procedures in such a determination to favor or hinder any

party to such a determination. Likewise, this Article is not intended to enact or express any

generally applicable policy regarding labor/management relations, or to regulate those

relations in any way, but is intended only to protect the City's proprietary interest in certain

///
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1 narrowly prescribed circumstances where the City commits its economic resources andlor its

2 related interests are put at risk by certain forms of labor/management conflict.

3 SEC. JJ.,J.J. 23.51. DEFINITIONS.

4 For purposes of this Article, the following definitions shall apply:

5 (1) "Card check agreement" means a written agreement between an employer and

6 a labor organization providing a procedure for determining employee preference on the

7 subject of whether to be represented by a labor organization for collective bargaining, and if

8 so, by which labor organization to be represented, which provides, at a minimum, the

9 following:

10 (a) Determining employee preference regarding union representation shall be by a

11 card check procedure conducted by a neutral third party in lieu of a formal election;

12 (b) All disputes over interpretation or application of the parties' card check

13 agreement, and over issues regarding how to carry out the card check process or specific

14 card check procedures shall be submitted to binding arbitration;

15 (c) Forbearance by any labor organization from economic action against the

16 employer at the worksite of an organizing drive covered by this Article, and in relation to an

17 organizing campaign only (not to the terms of a collective bargaining agreement), so long as

18 the employer complies with the terms of the card check agreement;

1_1\

~U) Language and procedures prohibiting the labor organization or the employer

20 from coercing or intimidating employees, explicitly or implicitly, in selecting or not selecting a

21 bargaining representative.

22 (2) "City contract" means a l-e£fs.8 Lease, management agreement, service

23 agreement, loan, bond, guarantee, or other similar agreement to which the City is a party and

24 in which the City has a proprietary interest.

25 III

Supervisor Kaufman
BOARD OF SUPERVISORS Page 31

1/16/01
n:lspclproj\edielric\ordinanc\ch23-8th.ord



1 (3) "Collective bargaining agreement" means an agreement between an employer

2 and a labor organization regarding wages, hours and other terms and conditions of

3 employment of the employer's employees. For purposes of this Article, a collective bargaining

4 agreement does not include a card check agreement as defined herein.

5 (4) "Developer" means any person, corporation, association, general or limited

6 partnership, limited liability company, joint venture or other entity which does or which

7 proposes to purchase, kefs.e. Lease, develop, build, remodel or otherwise establish a hotel or

8 restaurant project.

9 (5) "Economic action" means concerted action initiated or conducted by a labor

10 union and/or employees acting in concert therewith, to bring economic pressure to bear

11 against an employer, as part of a campaign to organize employees or prospective employees

12 of that employer, including such activities as striking, picketing, or boycotting. A lawsuit to

13 enforce this Article is not "economic action."

(6) "Employer" means any developer, manager/operator or subcontractor who

15 employs individuals in a hotel or restaurant in a hotel or restaurant project.

16 (7)
\' ! "Hotel or restaurant project" means a development project or facility in which the

i 7 City has a proprietary interest and which contains a hotel or restaurant. For purposes herein a

18 "hotel" shall mean any use or facility falling within either definition of Section 314.1 (g) or (h) of

19 the San Francisco Planning Code. For purposes herein a "restaurant" shall mean any facility

20 that has as its principal purpose the sale of food and beverage for primarily on-site

21 consumption, including any such facility operating within or as part of another facility, such as

22 a stadium, hotel or retail store. A hotel or restaurant project, as defined herein, includes a

23 mixed-use development project in which the City has a proprietary interest which contains a

24 hotel or restaurant, regardless of whether the City's proprietary interest is in the hotel or

·25 restaurant portion of such mixed use mixed-use development or the mixed-use development
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1 project as a whole. Notwithstanding the foregoing or anything else contained herein, the

2 requirement in this Article that an employer enter into a card check agreement shall apply onl

3 to those employers who employ employees in a hotel or restaurant and shall not apply to

4 those portions of a mixed-use development project which do not contain a hotel or restaurant.

5 (8) "Labor organization" means any organization of any kind, or any agency or

6 employee representation committee or plan, in which employees participate and which exists

7 for the purpose, in whole or in part, of dealing with employers concerning grievances, labor

8 disputes, wages, rates of pay, hours of employment, or conditions of work.

9 (9) "Manager/operator" means any person, corporation, association, limited or

10 general partnership, joint venture or other entity (including a developer) that operates or

11 manages a hotel or restaurant in a hotel or restaurant project, or provides any material portion

12 of the services provided by such hotel or restaurant in a hotel or restaurant project, whether

13 by subcontract or City contract.

14 (10) "Proprietary interest" means any nonregulatory arrangement or circumstance in

15 which the financial or other non regulatory interests of the City in a hotel or restaurant 'project

16 could be adversely affected by labor/management conflict or consumer boycotts potentially

17 resulting from a union organizing campaign, in the following circumstances:

18 (i) The City receives significant ongoing revenue (such as rent payments) under a

19 f.e.ase. Lease of rC61lpropcrty Real Property owned by the City for the development of a hotel or

20 restaurant project, excluding government fees or tax or assessment revenues, or the like

21 (except for tax revenues under the circumstances specified in (ii)); or

22 (ii) The City receives ongoing revenue from a hotel or restaurant project to pay debt

23 I service on bonds or loans provided by the City to assist the development of such hotel or

24 restaurant project (including incremental tax revenues generated by the hotel or restaurant

25 project or the development project in which it is located and used, directly or indirectly, to pay
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1 debt service on bonds or to repay a loan by the City where the proceeds are used for

2 development of that hotel or restaurant project or the development project in which it is

3 located);

a hotel or restaurant project, or loans related thereto.

In addition to the circumstances described in (i) - (iii) above, the City shall be deemed to have

4

5

6

(iii) The City has agreed to underwrite or guarantee the development or operation of

7

8

9

10

11

12

13

14

15

16

a proprietary interest in a hotel or restaurant project if the City determines or an interested

which a hotel or restaurant will be operated in a hotel or restaurant project that there is a

significant risk that the City's financial or other nonregulatory interest in a hotel or restaurant

project could be adversely affected by labor/management conflict or consumer boycotts

potentially resulting from a union organizing campaign except that no circumstance or

arrangement shall be considered "financial or non-regulatory" under this definition if it is such

that arises from the exercise of regulatory or police powers such as taxation, (except as

provided in (ii) above), zoning or the issuance of permits and licenses.

(11) "Subcontract" means any~ Lease, sublease, management agreement or

17 other similar agreement between a developer or a manager/operator and a subcontractor

19 hotel or restaurant in a hotel or restaurant project.

20 (12) "Subcontractor" means any person, corporation, association, limited or general

21 partnership, limited liability company, joint venture or other entity that enters into a subcontract

22 with a developer or manager/operator.

23 (13) "Substantial amendment" to a Pre-Existing Agreement, for purposes of the

24 exemption for Employers operating before the effective date of this Chapter in Section

25 23.34(b)(2) 23.53(b)(2) and Section Two of fhi.5. Ordinance {QP4 No. 108-99}, means an
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1 amendment to or renewal or extension of a Pre-Existing Agreement that provides for or

2 permits any of the following:

3 (a) A change in use within the scope of this Article (i.e., which provides for the

4 operation of a hotel or restaurant);

5 (b) An increase in square footage, seating or rooms of more than 25°fc,; except

7 Addition of outside seating or patio dining which increases the total seating or

8 square footage devoted to seating by less than 250/0;

9

10

(ii)

(c)

An increase in space for purpose of parking or storage; or

A new fe.aB.e. Lease period of greater duration than the period provided in the Pre-

11 Existing Agreement.

12 SEC. JJ...JJ.23.52. POLICY, REQUIREMENTS AND PROCEDURES TO MINIMIZE

13 LABOR/MANAGEMENT CONFLICT WHEN CITY HAS PROPRIETARY INTEREST.

14 (a) General Policy. The Board of Supervisors declares as a matter of general policy

15 that when the City retains or acquires a proprietary interest in a hotel or restaurant project, it is

16 essential for the protection of the City's investment and/or business interests to require that

17 employers operating a hotel or restaurant in such hotel or restaurant project agree to abide by

18 card check procedures for determining employee preference on the subject of labor union

19 representation, as specified in this Article.

20 (b) Primary Obligations. Pursuant to the policy stated in Subsection (a), the

21 following requirements are imposed, except no Employer, Developer or Manaqer/Operator

22 shall be responsible for obligations under this Article if that person or entity is otherwise

23 exempt from those obligations pursuant to Section 23.34(b) 23.53(b) , or if the City does not

24 have a Proprietary Interest in the subject Hotel or Restaurant Project:

25 III
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1 (1) Employers. An employer of employees working in a hotel or restaurant in a hotel

2 or restaurant project, shall:

3 (i) Enter into a card check agreement, as specified in this Article, with a labor

4 organization which requests such an agreement for the purpose of seeking to represent those

5 employees before executing the subcontract or City contract pursuant to which it will operate

6 a hotel or restaurant in a hotel or restaurant project;

7 (ii) If the parties are unable to agree to the terms of a card check agreement within 60

8 days of the commencement of such negotiations, they must enter into expedited binding

9 arbitration in which the terms of a card check agreement will be imposed by an arbitrator. In

10 such proceedings, to be conducted by an experienced labor arbitrator selected as provided by

11 the rules of the American Arbitration Association or equivalent organization, the arbitrator shall

12 consider any model card check agreement provided by the City and/or to prevailing practices

13 and the terms of card check agreements in the same or similar industries, except that such

14 card check agreement must include the mandatory terms identified in Section 23.32(1)

15 23.51(1);

16 (iii) Comply with the terms of that card check agreement and this Article; and

17 (iv) Include in any subcontract which contemplates or permits a Subcontractor to

18 operate or manage a hotel or restaurant in a Hotel or Restaurant Project, as defined herein, or

19 to provide a service essential to the operation of such hotel or restaurant, a provision requiring

20 that subcontractor to comply with the requirements provided in this Article. This provision shall

21 be a material and mandatory term of such subcontract, binding on all successors and assigns,

22 and shall state (modified as necessary to accommodate particular circumstances):

23 "The City and County of San Francisco has enacted an Ordinance at Chapter 23,

24 Article ¥ VI of its Administrative Code, commencing at Section 2.J.:.J+ 23.50, which may

25 apply to [Subcontractor]. Its terms are expressly incorporated by reference hereto. To
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1 the extent [Subcontractor] or its successors or assigns employs employees in a hotel 0

2 restaurant in [this facility] within the scope of that Ordinance, [Subcontractor] hereby

3 agrees as a material condition of this [Subcontract] to enter into and abide by a Card

4 Check Agreement with a Labor Organization or Organizations seeking to represent

5 [Subcontractor's] employees, if and as required by that Article, and to otherwise fully

6 comply with the requirements of that Article. [Subcontractor] recognizes that, as

7 required by that Article, it must enter into a Card Check Agreement with a Labor

8 Organization(s) as specified by that Article before executing this [Subcontract], and that

9 being party to such a Card Check Agreement(s) is a condition precedent of rights or

10 obligations under this [Subcontract]."

11 Notwithstanding the requirements provided in (i) - (iv), any employer who has in good

12 faith fully complied with those requirements will be excused from further compliance as to a

13 labor organization which has taken economic action against that employer at that site in

14 furtherance of a campaign to organize that employer's employees at that site for collective

15 bargaining. This clause shall not be interpreted, however, to apply to economic action against

16 an employer at other locations where that employer does business, or at any location for

17 purposes other than organizing the employer's employees; nor shall economic action by one

18 labor organization excuse an employer from the obligations of this Article or a card check

19 agreement as to a different labor organization.

20 (2) Developers and Manager/Operators. Any developer or manager/operator of a

21 hotel or restaurant project must:

22 (i) To the extent it employs employees in a hotel or restaurant in a hotel or restaurant

23 project, abide by the requirements stated in Subsection (1);

24 (ii) Include the provision specified in (1 )(iv) in any subcontract, modified as necessary

25 to accommodate the circumstances of that particular subcontract;
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1 (iii) Refrain from executing a subcontract by which an employer subject to (1) is

2 authorized or permitted to operate a hotel or restaurant in a hotel or restaurant project until

3 that employer has entered into a card check agreement with a labor organization, as required

4 in (1);

5 (iv) Notify local labor council(s) andlor federation(s) of any hotels(s) or restaurant(s)

6 and/or any employer(s) that will operate a hotel or restaurant in a hotel or restaurant project

7 which may be subject to the requirements of (1), as soon as the developer or

8 rnanager/operator identifies such hotei(s) or restaurant(s) or empioyer(s), but in no event later

9 than 21 days before requiring an employer to sign a subcontract. This notification

10 requirement applies only to hotels or restaurants or employers that will operate in a Hotel or

11 Restaurant Project, as defined herein, and only where the City's proprietary interest is based

12 on a lease Lease. a loan, or a guarantee, as specified in Section 23.32(10)(0 (iii) 23.51(10)(i)-

13 (iii);

14 (v) Inform any prospective subcontractor, that if the subcontractor acts as an

15 employer subject to the requirements of (1), it must enter into a card check agreement

16 pursuant to this Article before it may execute the subcontract, and as a condition precedent to

17 any rights or obligations under such document;

18 (vi) Take reasonable steps to enforce the ejterms of any subcontract requiring

19 compliance with this ILl\rticle. To the extent a developer or manager! operator is found to have

20 intentionally aided, abetted or encouraged a subcontractor's failure to comply with such a

21 provision or the terms of this Article, either by action or inaction, that developer or

22 manager/operator shall be jointly and severally liable for all damages awarded pursuant to

23 Section~ 23. 54.

24 III

25 III
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1 (3) The City.

2 (i) City Contracts. Any City contract executed under the authority of any

3 commission, department, authority or officer of the City, which contemplates the use or

4 operation of a hotel or restaurant in a hotel or restaurant project must include a provision

5 requiring that any developer or operator/manager of a hotel or restaurant project pursuant to

6 that City contract, and any employer(s) operating in such hotel or restaurant project, agree to

7 comply with the requirements imposed in Subsections (1) and (2), as essential consideration

8 for the City entering into the City contract.

9 (ii) Model Card Check Agreement. To facilitate the requirements imposed by this

10 Section, the City's Mayor or the Mayor's designee may provide a model recommended card

11 check agreement that includes the mandatory terms identified in Section 23.32(1) 23.51 (1) and

12 which provides the maximum protection against labor/management conflict arising out of an

13 organizing drive, and make such model recommended agreement available to parties

14 required to enter into such agreement. The City may also prepare guidelines establishing

15 standards and procedures related to this Article. Notwithstanding this provision regarding the

16 preparation of a model card check agreement or related guidelines, this Article shall be self-

17 executing, and shaii apply in aii circumstances and to the extent provided in this Article, in the

18 absence of or regardless of such model card check agreement or guidelines.

19 (iii) Requests for Proposals ("RFPs"). Any commission, department, authority or

20 officer of the City which issues a request for proposals or invitation to bid or similar document

21 regarding development of City property Real Property which could result in a proposal

22 contemplating operation of a hotel or restaurant project after the effective date of this

23 ordinance, rnust include in such document a summary description of and reference to the

24 policy and requirements of this Article. Failure to include description or reference to this Article

25 III
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1 in an RFP or similar document shall not exempt any developer, manager/operator or employe

2 otherwise subject to the requirements of this Article.

3 (c) Applicability of This Article. The policy and obligations established above shall

4 apply to particular developers, manager/operators and employers whenever the City has a

5 proprietary interest in a hotel or restaurant project, except as otherwise provided hereunder.

6 The determination whether or not the City has a proprietary interest in a hotel or restaurant

7 project, and if so, whether an exemption applies under Section 23.34(8) 23. 53 (b) , shall be

8 made on a case-by-case basis by the Mayor or the Mayor's designee by applying the

9 standards and principles described herein and any further standards and principles provided

10 in guidelines distributed pursuant to Section 23.33(8)(3)(ii) 23.52(b)(3)(ii) hereof. Any party

11 otherwise subject to the terms of this Article because the City has a proprietary interest in a

12 hotel or restaurant project defined in Section 23. 32(10)(ij (iii) 23.51 (10)(i) - (iii) above that

13 claims an exemption from the terms of this Article under Section 2Jd4 23.53 below shall have

14 the burden of demonstrating that the basis for such exemption is clearly present.

15 SEC. JJ.J4 23.53. SCOPE AND EXEMPTIONS.

16 (a) Scope. The requirements of this Article apply only to the procedures for

17 determining employee preference regarding whether to be represented by a labor

18 organization for purposes of collective bargaining and/or by which labor organization to be

19 represented. Accordingly, this Article does not apply to the process of collective bargaining in

20 the event a labor organization has been recognized as the bargaining representative for

21 employees of employers subject to this Article. Moreover, nothing in the Article requires an

22 employer or other entity subject to this Article to recognize a particular labor organization; nor

23 does any provision of this Article require that a collective bargaining agreement be entered

24 into with any labor organization, or that an employer submit to arbitration regarding the terms

25 of a collective bargaining agreement.
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1

2

(b) Exemptions. The requirements of this Article shall not apply to:

(1) Employers employing fewer than the equivalent of 50 full-time or part-time

3 employees, provided that:

4 (i) When a restaurant is located on the same premises as a hotel and routinely

5 provides food or beverage services to the hotel's guests, employees of the restaurant and

6 hotel shall be aggregated for purposes of determining the applicability of this ordinance;

7 (ii) All employees employed in all restaurants which operate under the jurisdictional

8 control of the San Francisco Airport Commission and which are owned, operate or managed

9 by the same owner, operator or manager shall be aggregated for purposes of determining the

10 applicability of this Ordinance; or

11

12

13

14

15

16

17

18

19

20

21

22

23
1

24

25

(2) Employers commencing operation in a hotel or restaurant in a hotel or restaurant

project before the effective date of this Ordinance, or a hotel or restaurant project under any

subcontract or City contract entered into before the effective date of this ordinance ("pre-

existing agreement"). This exemption applies to an Employer and to his or her family for the

duration of such Pre-Existing Agreement, unless it is amended during its term resulting in a

Amendment, as defined in Section 23.32(13) 23.51(13). For purposes of this exemption,

"change in ownership" shall mean a change in ownership, from the effective date hereof, of

25% or more, unless such change is among members of the same family; or

(3) Any employer which is signatory to a valid and binding collective bargaining

agreement covering the terms and conditions of employment for its employees at that hotel or

restaurant project, or which has entered into a card check agreement with a labor organization

regarding such employees which agreement provides at least equal protection from
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1 labor/management conflict as provided by the minimum terms provided in Section 23.32(1)

2 23.51(1); or

3 (4) Any hotel or restaurant project where the Mayor or the Mayor's designee

4 determines that the risk to the City's financial or other nonregulatory interest resulting from

5 labor/management conflict is so minimal or speculative as not to warrant concern for the City's

6 investment or other non regulatory interest; or

7 (5) Any hotel or restaurant project where the developer, manager/operator or

8 employer, is an agency of the federal government or a statewide agency or entity ("public

9 agency") and that public agency would prohibit application of this Article; or

10 (6) Any hotel or restaurant project where the requirements of this Article would violate

11 or be inconsistent with the terms or conditions of a grant, subvention or agreement with a

12 public agency related to such hotel or restaurant project, or any related rules or regulations.

13 SEC. UM23.54. ENFORCEMENT.

14 (a) The requirement that employers enter into and comply with card check

15 agreements with labororganizations in the circumstances provided in this Article, and the

16 requirement that developers and manager/operators contractually obligate their successors,

17 assigns or subcontractors to be bound by that former requirement are essential consideration

18 for the City's agreement to any City contract containing that requirement.

19 (b) The City shall investigate complaints that this Article has been violated or that a

20 card check provision included in a City contract or subcontract pursuant to this Article has

21 been breached, and may take any action necessary to enforce compliance, including but not

22 limited to instituting a civil action for an injunction and/or specific performance.

23 (c) In the event the City brings a civil enforcement action for violation of this Article,

24 any taxpayer or any person or association by or with a direct interest in compliance with this

25 Article may join in that enforcement action as a real party in interest. In the event the City
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1 declines to institute a civil enforcement action for violation of this Article, a taxpayer or directly

2 interested person or association may bring a civil proceeding on its own behalf and on behalf

3 of the City against that employer and seek all remedies available for violation of this Article

4 andlor breach of a card check agreement required by this Article available understate law,

5 including but not limited to monetary, injunctive and declaratory relief. In view of the difficulty

6 of determining actual damages incurred by such a violation, liquidated damages may be

7 awarded at the rate of $1,000 per day of violation, to be distributed equally between a private

8 plaintiff, if any, and the general fund of the City, unless such liquidated damages award is

9 found to be so excessive in relation to the violator's resources as to constitute a penalty.

10 (d) Any action challenging the applicability of this Article to a particular employer may

11 be brought only after first seeking an exemption pursuant to Section JJ..:.J4 23.53, and must be

12 commenced within 60 days after notification that such exemption has been denied by the City.

13

14

15

16

17

18

19

20

21

22

23 1

24

25

(e) Notwithstanding anything else contained herein, in no event shall the remedy for a

nor shall any such breach defeat or render invalid or affect in any manner whatsoever the

status or priority of the lien of any mortgage, deed of trust or other security interest made for

value and encumbering any property Real Property affected by such subcontract or City

contract, including, without limitation, any leasehold estate or other interest in such property

Real Property or improvements on such property Real Property.

SEC. JJ.J.6 23.55. EFFECTIVE DATE AND APPLICATION.

This Ordinance shall become effective 30 days after it is enacted, is intended to have

prospective effect only, and shall not be interpreted to impair the obligations of any Pre-

J=victinrl ~r1rOCln"ont tf"\ \A/hi,.,.h the ("'it" ie- a oartv unless such Dre Existino Acreernent h .... r»L...AIVLIII~ I \~I'-''-'III'-'IIL LV VVIIIVII LII . \..JILY I~ tJ ILy, UIII UVII I Iv-L.AI LlIl~ F\~I c;lllc;lllllQ;:'

been Substantially Amended after the effective date of this Ordinance.

III
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1 SEC. JJ...J.7. 23.56. SEVERABILITY.

2 If any part or provision of this Ordinance, or the application thereof to any person or

3 circumstance, is held invalid, the remainder of this Ordinance, including the application of

4 such part or provisions to other persons or circumstances, shall not be affected thereby and

5 shall continue in full force and effect. To this end, the provisions of this Ordinance are

6 severable.

ELIZABETH A. DIETRIC
Deputy City Attorney

By:

7

8 APPROVED AS TO FORM:

9 LOUISE H. RENNE, City Attorney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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