
FILE NO. 111190

Amendment of the Whole
in Committee. 1/4/12

ORDINANCE NO. 1::;).-1;).

[Administrative Code, Police Code - Prevailing Rate of Wages Under City Contracts for
1 Specified Services]

JANITORIAL SERVICES; NOIVPRCh1?/T ORGANIZATlOIVS EXCLUSUJN; S,~{ALLBUSI1VESS

EXCLUSION NON-PROFIT ORGANIZATIONS EXCLUSION.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The San Francisco Administrative Code is hereby amended by amending

Sections 21 C.2 through 21 C.6 to read as follows:

SEC. 21 C.2. PREVAILING RATE OF WAGES REQUIRED IN CONTRACTS FOR

Ca) Prevailing Wage Requirement. Every Contract issued by the City and County of San

Francisco for Janitorial Services to be performed at any facility owned or leased by the City

and County of San Francisco, where such work is to be done directly under the contract

awarded (a "prime contract") must require that any Individual ind-i'?iduel performing Janitorial

Services thereunder be paid not less than the Prevailing Rate of Wages, including fringe

Ordinance amending the San Francisco Administrative Code by amending

Sections 21C.2 through 21C.6 and adding Section 21C.7, to: 1) specify the City

contracts for services that are subject to the City's prevailing rate of wage requirement

("Covered Contracts"); 2) consolidate consistent standards for determining and

enforcing prevailing rate of wage requirements in all Covered Contracts; 3) provide an

employment transition period for workers under successor contracts to all Covered

Contracts; 4) provide that all work on Covered Contracts be performed by employees

and not independent contractors; and 5) amending the San Francisco Police Code by

amending Section 3300C.1, to make conforming changes.

Additions are single-underline italics Times New Roman;
deletions are strilw tllrougll italics Times }rIc",.. Ramen.
Board amendment additions are double-underlined;
Board amendment deletions are strikethrough normal.
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1 benefits or the matching equivalents thereof, paid in private employment for similar work in the

2 area in which the Contract is being performed, as determined by the Civil Service

3 Commission. This Section does not extend to contracts beyond those entered into by the City

4 specifically for janitorial services on property owned or leased by the City.

5 (a) Exclusion. This Section shall not apply to a Contract for Janitorial Services with a

6 non-profit organization to provide work experience for persons with disabilities.

7 (tl) Erelbtsiens. This 8ectien shtlllnet aPfJly te tiw fellewing:

8 (1) II/8n PFefit Erelbtsien. This 8ectien shtlllnet apply te a CentFact W,zWFC the

9 J-aniteFitll 8e1¥iccs tlFC te hc fJcr/effl'wti By a nen fJFefit eFgtlniZtltien that fJFevitics jeh tFaining tlnti

10 W6ffl cxpaicncc feF tiisatlvanttlgcti illtii)'itibttlls innccti efsbtch tFtlinillg.

11 (2) M1lall Bbtsincss E:relbtsien. This Scctien shall net aPfJly te any centfflcting fJtlrty

12 cfflpleying fC',-,,'a thtln ]Q CWlpleyccs. FeFfJbtrpescs efthis cMlbtsien, thc tam "CWlpleyccs" c::relbtdes

13 e,t'na epCfflteFS antil'llCl'llhas efttn ewna epaateF's IHll'llctiitlte Ftlmily.

14 (b) Definitions. For purposes of this Section, the following definitions shall apply to

15 the terms used herein:

16 (1) "Contract" shall mean an agreement for Janitorial Services to be performed

17 at the expense of the City and County of San Francisco or to be paid out of moneys deposited

18 in the treasury or out of trust moneys under the control or collected by the City and County of

19 San Francisco, and does not include property contrasts, contracts for the sale of goods,

20 subcontracts, contracts issued by the San Francisco Airport Commission or to be performed

21 at any facility owned, leased or otherwise under the jurisdiction of the San Francisco Airport

22 Commission, agreements entered into before the effective date of this Section, or contracts

23 for a cumulative amount of $10,000 or less per janitorial service provider in each fiscal year.

24 (2) "CentFacting Ojfica" shall mcan tlny ejfica eF cfflpleycc efthc City tlnti Cebtnty ef

25 San FFancisce tlbttheFizcti te cnta inte a CentFtlct en hchtl/fefthc City anti Cebtnty efSttn FFtlncisce.
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1 (3) "CentFacteF" 9hallmcan alfY PeYgen whe 9Hhl~qit9 a hid anclleF cnteY9 inte a

2 CentFact vvit.'1 thc City and CeHnty ej:&in fffmci9ce.

3 (4) "Immcdiate Pamily" 9hall mcan gFand paFcnt9, gFandchiklYcn, paFCnt9, childFcn,

4 hFethCF9 and 9i9teF9, speHSC9 and 8emc9tic partneY9, nicccs and lwphew9, and aHnt9 and Hndc9.

5 ill m "Janitorial Services" shall mean maintenance and cleaning services on

6 property owned or leased by the City and County of San Francisco.

7 (6) "PeYsen" 9hall indHdc any indi?p'idHal, fiffl't, pfflpYicteFship, partlW1'9hip,

8 cerpeFtltien eF cemhinatien thcFCej":

9 f7j ill "Prevailing Rate of Wages" shall mean that rate of compensation as

10 determined under Section 21 C. 7. hcing paid te a mtljeFity ~fYveFlff!F9 cngagcd in a spccificd categery

11 ~fpeYgenal scndcc9, ifa mtljeFity of9Hch W8FkeF9 hc paid at a 9inglc Fate; ifthcFC hc no 9i1qglc Ftlte

12 hcing paid te a nqtljeFity, thcn the pFCvailing Fate 9hall hc that singlc Fate heing paid thc gFcate9t

14 (8) "SHhcentFtlct" 9hallmcan and indHtie any agFcemcnt HndeY OF 9HhoFdinatc te a

15 pYimc centFtlct eF lcasc.

16 (c) DcteF1'f'linatien ~fPFC'p'ailing Rateef Wagc. [t shall hc thc dHty ~f thc BeaFd OfSHpcFt'iseFs,

17 fl'ern timc te til~qC and at lea9t elWC dHYing each calcndaF ycaF, te fix and tieteFHqinc t.'1c PFC'p'ailing Rate

18 ~fWagcs paid in pFivatc empleymcnt in the City and CeHnty ~f&in :;C'yalwisceJ-feFJaniteFial SCFt'iCC9,

19 indHding 9HCh Yate ~fwagc9 paidfaF e'p'crtimc and heliday '/pleF/(, which 9aid PFc'plailing Rate efWagc9

22 M:enday in IVevcmheY efcach ycaY, data as te thc PFevailing Rate ~fWages fey JaniteFial SCFt'iCe9 a9

23 paid i,q pYivate cn~ple=ymcnt in the City and CeHnty ~fSan PYanci9C8, indHding %'tlgcs fay evcrtimc and

25 PYC'v'ailing Rate ef Wage9 fay JaniteYial SCF'Vice9 a9 paidfar sinqilar weFk i,q t.'1c City and CeHnty of&in
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1 ..v,,8J'teisce iI''/; pri',,'81c empl&yfflent. Sbtch Pre',,'8iling R81c e./" Wages 8S sejUed8nti de1crmineti by t.fte

2 Beard e/:SbtpeFtlisers shall remain in farce 8nti sh811 he deemed te he the Pre',,'8iling Ra1c ef Wages

3 paiti in pri',,'ate empleyl'lwnt fer simil8r )\>'erk, btntil the S811'te is changeti by the Beard efSbtpervisers.

4 In tlete1'l'l'lining the Pre',,'8iling Rate efWages, as prfnitieti far iI'l t.~is Sectien, the Beard ef

5 SbtpeFtlisers shall net he limi1cti te the censitieratien efti8t8 J'W,rnisheti by the Civil SeFtlice Cemmissie1'l,

6 hbtt l'I'ltry censider sbtch ether e',,'itlence blpen the sbtbject as the BeaFtl efSblpeFtlisers shalltieem preper

7 anti therebtpen hase its de1c1'l'l'lin8tien btpen 8ny er all ef the dat8 er e',,'itlence censitlereti.

8 (tl) l....'-(jncempliance with Wage Pre)'isiens; Tcrminatien; Pen8lty. Where the Centracting

9 Officer determines t.ft8t a Centracter fer Janiterial SeFtlices may h8ve viel8teti #tc prevailing 'lP'age

10 refjbtirements ef t.ftis Sectien, t.fte Ce1'ltfflcting Officer shall senti written netice te t.fte Centracter ef the

11 ·1.l· 1 . ( ". l' ."j T· .J .J' • ti· 1 • .J • ,~ ti
pessl~ e vle~tlena Vle 8tlen netzee J...n attttltlen te 8n Wlt.'lebttpre:Jbtttzce te any emer reme y

12 availahle, #ze Centfflcting Officer m8Y termina1c the centfflct, in which case the Centfflcter sh811net

13 he entitleti te 8ny 8titlitien8l p8yt'f'lent thereen btnless within 30 t48ys ef receipt ef t.fte ',,'iel8tien 1'letice the

14 Centr8cter htJ;s either mcbtred t.fte ',,'ielatien er (in has est8hlished by t/;eCbtme1'lt8ry e)'idence, inclbtding

15 hbtt net limi1cti te payrell recerds, t.fte tYb/;th anti accbtracy ef,t>'hich is 8t1csteti te by affidavit, preef8j-F

16 cel'l'tpliance ',vith the previsiens e./" this Scctien. FEr pbtFfJeses 8j£ this Sectien, l\>'here 8 Centracter f-ails

17 te pay 8t least the Pre',,'6;iling Ra1c efWages te indi',,'idbtals pe1fe1'l'l'ling ]aniteri8l SeFtlices btnder 8

18 Centfflct fer ,l6niterial ScFtlices, the Centracter shall ha)'e "cbtred the ',,'ie181ien" ence the Centracter

20 earned in accer88nce ',,,'ith the refjbtirements 8j£this Sectien. In adtiitien te, er inste8ti ef1c1'l'l'linating

21 the centract, ,,,\ftere the Centracting Officerfinds t.ft8t the Centracter has willfitlly viel8ted the

22 refjbtirel'l'lents ef t.ftis Sectien, the Centfflcting Officer may 8ssess 8 pen8lty (8 ""'vil/fttl viel8tie1'l

23 penalty"j in aR ameHRt net mere th8R 10 percent 8j£the del18r ameHnt efthe centract, sHch SHms te he

24 tlepesi1cd in the funti eHt 8j£ 'l.\ftich t.fte Centr8ct is 8wartled. The CentractiRg Officer may impese sHch

25 wil/fttl',,'ielatieR penalty reg8rtlless efv.rhether the Centr8cter has cHredthe ',,'ie18tieR.
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1 fc) C6Uccuvc BttFgttining AgFcc1'I'lcnts. l"letwiHistttntiing tt1tYthing te t.'1c clmtfflry in this

2 Secuen, iftt C6ntFttct feF Janiter-ittl SCFviccs cel'fflicts Hdth ttn cxisting ceUccti'p'c bttFgttining ttgFCcl'lwnt

3 te which tt C6ntFttcteF is tt pttrty, t.'1c ceUccti'p'c bttFgttil'ling ttgFCcmcnt shttU pFc'P'ttil. HewcvCt', t.'1c

4 C6ntfflcteF )vill bc ebligtttetl te I'I'lttl£c geed faith cffeFts te cemply with t.'1c FCCjbtiFC1'I'lCnts ef its C6ntfflct

5 feF laniter-ittl Senriccs t,'1ttt tie net cenflict with thc ceUccti'p'c bttFgttining ttgFccl'lwnt.

6 ff) {£l Preemption. Nothing in this Section shall be interpreted or applied so as to

7 create any power or duty in conflict with any federal or state law.

8 fgj (4l Effective Date and Application. This Section shall become effective 30 days

9 after it is enacted, is intended to have prospective effect only, and shall not be interpreted to

10 impair the obligations of any pre-existing agreement to which the City is a party, unless such

11 pre-existing agreement has been amended after the effective date of this Section.

12 (-hf f..cl Severability. If any part or provision of this Section, or the application thereof

13 to any Person or circumstance, is held invalid, the remainder of this Section, including the

14 application of such part or provisions to other Persons or circumstances, shall not be affected

15 thereby and shall continue in full force and effect. To this end, the provisions of this Section

16 are severable.

17

18 SEC. 21C.3. PREVAILING RATE OF WAGES AND DISPLACED WORK PROTECTION

19 REQUIRED FOR WORKERS IN PUBLIC OFF-STREET PARKING LOTS, GARAGES, OR

20 STORAGE FACILITIES FOR AUTOMOBILES.

21 fa) Prevailing Wage Requirement. Every Lease, Management Agreement, or Other

22 Contractual Arrangement for the operation of a public off-street parking lot, garage, or storage

23 facility for automobiles on property owned or leased by the City and County of San Francisco

24 must require that any Individual El'Ilpleycc working in such public off street parking lot, garage,

25 or storage facility for automobiles, including but not limited to individuals engaged in Washing.
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1 Polishing. Lubrication. Rent-Car Service. Parking Vehicles. Cashiers. Attendants, Checking Coin

2 Boxes. Non-Attendant Parking Lot Checking. Daily Ticket Audit, Traffic Directors and Shuttle Driver,

3 shall be paid not less than the Prevailing Rate of Wages, including fringe benefits or the

4 matching equivalents thereof, paid in private employment for similar work in the area in which

5 the Lease, Management Agreement, or Other Contractual Arrangement is being performed,

6 as determined by the Civil Service Commission.

7 (-tr) au. Definitions. For purposes of this Section, the following definitions shall apply to

8 the terms used herein:

9 (1) "Cent1'ttcting Office1''' shttll H'tCttn ttny effiCCF e1' el1~pleyee efthe City ttnd Cebtnty af

10 Stin .'"fftneisce ttbtthe1'if;ed te entCF inte a Lettse, Mttnttgel'Rent l\gFCeH'tCnt, e1' Ot·h;CF Cent1'ttctbtttl

11 A.1'1'ttngement je1' t.frte epCFtttien efa pbthlic elf st1'eet pa1'king let, gtt1'ttge, e1' ste1'ttge facility fe1'

12 ttbttemehiles en p1'8perty ewned e1' lettsed by t.frte City and Cebtnty a/&m FFttncisce.

13 (2) "Cent1'acte1''' shall mettn ttny Pe1'sen whe SbthH~its a hid ttntile1' entCFs inte tt Lettse,

14 Mttnttgement 11gFCement, e1' Ot.'tCF Cent1'ttctbtttll1FFttngel'Rent 'with the City ttnd Cebtnty e.l&m

15 F1'ttlWisce fe1' t.frte 8pCFtttien aI: tt pbthlic elf st1'eet ptt1'king let, gtt1'ttge, e1' steffige facility fe1'

16 abttemehiles en p1'8f'Jerty ewned e1' lettsed by the City ttnd Cebtnty e;,£Stin Hancisce 8S set feFt.frt in this

17 Sectien.

18 (3) "E11'lpleyee" shall H'tCttnanry' indhdtlbtal pCF fe1Wting we1'k in ene e;,f the felle'l'y'ing

19 clttssijietttiens: Washing; Pelishing; Lbth1'icatien; Relit Ctt1' Sendce; Ptt1'king Vehicles; CttshiCFs;

20 l1ttendants; Gfrtedf:ing Cein B8;Jff!S; .''len Attentittnt P-tt1'king Let Checking; Dttily Ticket l1btdit; Tptlffic

21 DiFCCte1'S; Shbtttle D1'i'P'CFS; ttl~d all et.'tCF incidentttl dbtties, '/~\frtese primttry place afempleyment is in

22 pbthlic eff stFCet pttpking let, gtt1'ttge, e1' steffige facility fep ttbttemehiles en p1'8fJerty evmed e1' lettsed by

23 the City ttnd Cebtnty a/Stin ..'4=ttncisce fe1' t.frte CelltffiCte1'. "E1'1~pleyee" dees net incllttie tt pcpsen whe is

24 (a) tt mttnttgcpial, sbtpel"viseFj', e1' cenfitientittl eH~pleyee, inclbttiing these empleyees whe webtld he se

25
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1 defincd btndeF t,tIC F6iF L6heF St6nd6Fds 24:Ct; eF (h) tl:ecs net pesscss eF h6S net 1'I'/;6int6incd 6 FctjbtiFcd

2 eccbtp6tien61 liccnsc.

3 (4j ill "Lease, Management Agreement, or Other Contractual Arrangement"

4 shall mean an agreement with the City and County of San Francisco for the operation of a

5 public off-street parking lot, garage, or storage facility for automobiles on property owned or

6 leased by the City and County of San Francisco.

7 (5) "Pasen" Sh6U mC6n 6n iltdi'p'idbt61, pFepFicteFShip, p6Ft1'taship, jeint vcntbtFC,

8 cerpeF6tien, limited li6hiUty Ce1'J~fJCllry, tFbtst, 6sseci6tifJIt, eF etha clttity di6t m6Y c1'J~fJley individbt61s eF

9 cnteF inte centF6cEs, eF 6ny cemhin6tien diace}:

10 f6t-W "Prevailing Rate of Wages" shall mean that rate of compensation as

11 determined in Section 21 C. 7., inclbtding fringc hcnefits eF dic m6tching ctjbti'p'61cnEs dicFCef'; hcing p6id

12 te 6 mtljeFity efweFkas cng6gcd in thc 6FC6 in which tltC LC6SC, M6n6gC1'JWI'lJ,4:gFccmcnt, eF Otha

13 CentF6ctbt61,4:FF6ngcI'l'/;cnt is hcing pcr:feFl'l'lcd, if6 mtljeFity efsbtch ',t16rnas 6FC p6id 6t 6 singlc F6te; if

14 !hCff is ne singlc fflte hcing p6id te 6 mtljeFity, dicn thc pFcv6iUng fflte Sh6U hc t,t16t singlc F6te hcing

15 p6id te t,Itc gFC6tCSt nbt1'Jtha efweFkas.

16 f7-} W "Public Off-Street Parking Lot, Garage, or Automobile Storage Facility"

17 shall mean any off-street parking lot, garage, or automobile storage facility that is operated on

18 property owned or leased by the City and County of San Francisco.

19 (8J "Sbthcent'F6ct" Sh;6U mC6n 6nd indbtde 6ny 6gFCcmcnt btndeF eF sbtheFdin6tc te 6

20 pFimc LC6SC, M6n6gcmcnt AgffC1'JWnt, eF Otha CentF6ctbt61 AFF6ngC1'JWltt.

21 (h) DcteF1'Jtin6tien efPFC),6iUng R6te ~fWagc. It Sh6U hc thc dbtty efthc Be6Fd efSbtpc:rviseFs,

22 from ti1'JW te timc 6nd 6t lC6st encc dbtring c6ch c6leltd6F YC6F, tejix 6nd deteFminc thc PFC'p'6iUng R6te

23 ofWagcs p6id in pFi'P'6te cl'J'tpley1'Jtcnt in dic City 6nd Cebtnty ef&n l.ry6ncisce feF indi'p'idbt61s )'p'eFking

24 in eff StFCCt p6Fking leEs, g6F6gCS, eF 6bttemehilc SteF6gC facility, inclbtfflng sbtch FClte Of%'ClgCS p6idfeF

25
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1 (neFtime ftnd helidcty we""€; which sftid Pl'e'Y'ftiling Rftfe ef Wages shftll he fi*Cd ftnd delel'mined ftS

3 The Civil SelVice CeHu'l~issien shftll }ul'nish ffl the B8ftl'd ejSHpelVisel's, within 60 delys efta the

4 effecti'Y'e dftfe efthis Sectien, ftnd en el' hcf81'e thefil'st Mendfty il~ Ne'Y'eH~haefeftch sHhsetjuent yeftl',

5 8ftte ftS ffl the Pl'e)'ftiling Rftle ej Wages f81' indi)'idHftls wel'.'ting in eff stFCetpftl'king lets, gftl'ftges, el'

6 ftHfflmehile Sffll'ftgefacilities ftS fJftid il~ pRVftle eH'tpl8yment in the City ftnd Celinty ej&n 14'ancisce,

9 gftl'tlges, el' ftlifflmehile stel'ttgeJ-fttcilities ftS pftidfal' similftl' wel'k in the City ftnd Celil~ty ef&n

10 14encisc8 in pl'ivftfe empleyment. Slich Pl'evftiling Rftle ef Wages ftS seji*Cd ftnd delel'l'l'tined hy the

12 l~/ftid in pR'Y'ftle eH'tpleyHwntf81' si1'1'tilftl' wel'k, linti[ the sftme is chftnged by the Beftffl ejSHpepvisel's.

13 In dele1'l'1'tining #lC PFCvftiling Rftle ej Wages, ftS pl'e'Y'idedfel' in t"'lis Sectien, the Beftl'd ef

14 SHfJeA'is81'S shftll11:8t he limiled ffl the c8nsidel'fttien e;,-fdfttft}btmished by the Ci'Y'il SelVice CeH~missien,

15 hlit mftY censidel' slich etha e'Y'idence HfJen the slihject ftS the Beftl'd ejSHpeA'isel's shftll deCH't fJ1'8pa

16 ftnd thaeHpen hftse its deleffl~infttienHpen ftny el' ftll ef the delta 81' evidence censideFCd.

17 (c) Tl'ftnsitien Empleyment PeRed. AJlLeases, MftnftgeH~el~t A.gFCements, el' Otha Centl'ftctHftl

18 111'1'engements ce'Y'eFCd hy t.z"is Sectien shftll iH'tpese t.z"e fell8wing ehligftti8ns en the Centl'ftCffll'fel'

19 EH'tpleyees whe wel'k ftt least 15 heHl'S pa week

20 (1) WheFC t.z"e Centl'tlcting Offica hfts gi¥e11: netice thftt ft Leftse, Mftnftgel'1'tent AgFCement, el'

21 Otha Centl'tlctliftl A1'1'ftngement hfts heen leffl~inftted el' ended, el' whae ft Centl'aCffll' hfts gi'Y'en netice

22 efslich leffl~infttien, Hpen gi¥ing el' l'ecei'Y'ing sHch n8tice, ftS the cftse mcty he, the leffl~inftled el' ending

23 Centl'ftctel' shftll, within ten dftys theFCtlfta, fJFfJ'Y'ide ffl the SHCCeSSel' CentfflCffll', the nflHW, dftte ef

25 empleyed ftt t.z"e site el' siles c8'p'eFCd by t.z"e pFfJspecti'Y'e Centl'ftctel' ftt t.z"e time e;,-f the Leftse,
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1 Utlntlge,~~ent AgFeement, er Other Centl'tlctHtll Arl'tlngement termintltien. This pre'".isien shtlll tllse

2 8pply te #w shtbCentl'tLCters 8:1£ the terlffintltetl Centfflcter.

3 If the te1'1nintltetl CentFtlcter htls net letlFnetl f,~e itlentity efthe shtCCeSSeF CentfflcteF, lftl'~' by

4 the time thtlt netice ',VtlS given 8:1£ the Letlse, Utlntlge1'1wnt AgFee,nent, eF Of,~a Centl'tlcthttll

5 A,FFtlngement te1'1'1'lintltien, the teRnintltetl CentFtlcteF shtlll ebttlin sbtch irlf81'11itltien fFem the

6 CentFtlcti,~g Offica. If tl sbtccesser Centl'tlcteF htlS net been tlWtll'tletl by the entl 8:1£ the 1() tltty paietl,

7 f,~e e'1'f,pleY1'1~ent iH:feffl~tltien FcfcFFetl te etlFlia in this shtbsectien shtlll be pFevitletl te the Centfflcting

8 effica tlt shtch time. Where tl ShtbCentfflcteF htls been teRnintltetlpFieF te the te1'1'1'lintltien efthe

9 CentFtlct, the te1'1'1'lintltetl8htbcentl'tlcteF shtlll fer the pbtrpeses 8:I£this 8ectien be tleemetl tl te1'1'1'lintltetl

10 Ce,%tFtlcter.

11 (2) A shtCCeSSeF CentfflcteF shtlllrettlin, fer tl 9() tltly tl'tlnsitien empleyment peFietl,

12 E1'1~pleyees m'1e htlve 'NeFketl tlt letlst 15 hebtFS pa week tlntl htl..".e been e1'1~pleyetl by f,'1e teffl~intltetl

13 CentfflcteF er its shtbcentl'tlcteFs, lftlny, IeI' f,~e pFecetling tweb".e menths eF lenga tlt the site eF sites

14 ce..".eretl by the Letlse, AltlnttgementAgFeement, eF Otha CentFtlctHtll AFFtl,~ge1'1w'%t, pFe..".itling thtltjhtst

15 ctlhtse tlees net exist te teffl~i1~tlte shtch E1'1~pleyee. The pFetlecesseF centFtlcteF's Empleyees whe '/p'eFketl

16 tlt letlst 15 heht1'8 pa week shtlll be e1'1~pleyetl i,~ effla 8:I£theiF senieFity wif,~ f,'1e pretlecesseF. This

17 FetjhtiFe1'1~entshtlll be sttltetl by the City in tlll inititll bitl ptlckages invel'".ing Letlses, Mtlntlge1'1~ent

18 ilgFeements,. eF Otha CentFtlcthttll AFfflngCflwnts ge..".ernetl by this sectien.

19 (3) Iftlt tlny ti1'1W tl shtccesser Centl'tlcteF tleteffl~ines thtlt fcwa E11ipleyees tlre retjhtiFetl

20 te perfeffl~ the new Centtlct f,~tln wel'e retjbtiFetl by the teffl~intltetl CentFtlcteF (tl,~tlshtbCentfflctel'S, if

21 tlny), the Shtccesser CentFtlcteF shtlllrettlin Empleyees by senieFity within jeb eltlssijictltien.

22 (4) DhtFing sbtch 9{) tltty peFietl the sbtCCeSSeF CentFtlcter (eF shtbCentFtlcteF, whae

23 8pplictlhle) shtlll Ifftlinttlin tl pFc.lcrentitll hiring list 8:I£eligible cevaetl Empleyees net rettlinetl by the

24 ShtCCeSSeF CentFtlcteF (eF shtbcentl'tlcteF) fFe1'1~ which the shtCCeSSeF CentFtlcter (eF shtbcentl'tlcter) shtlll

25 hiFe tltltlitientll E1'1~pleyees.

Supervisor Wiener
BOARD OF SUPERVISORS Page 9

01/04/2012

n:\government\ggutierrez\lross\ord prevailing wage specific services - cmte changes v2.doc I



1 (5) Except 8S p1'evided in Sbthsectien (3) 8}8he';Je, dbtFing sbtch 9() dtty paied, toie

2 sbtCCeSSeF CentF8cteF (eF sbthCentfflcteF, whae tlpplic8hle) sh811net disch8Fge withebtt C8btSe 81~

3 E1'1'tpleyee FCtltinedpbtFSbttint te toiis Sectien. "C8btSe,"ieF this pbtrpese, sh811 inclbtde, hbtt net he li1'1~ited

4 te, toie E1'1~pleyee's cendbtct ',!>'hUe in the empley 8} the te1'1'1'lin8ted CentF8cteF e1' sbthCentF8cteF toi8t

5 celUFihbtted te 8ny decisien te te1'1'1'lin8te the Centfflct eF sbthCentF8ctie1'jfflbtd eF peel' pefje"'f1;8nCe,

7 (6) A:t toie end e}sbtch 9() d«y peYied, 8 sbtCCeSSeF CentF8cteF (eF sbthCentfflcteF, ",;hae

9 toiis Sectien. If the Empl8')'ee's peife1'1'1'lance dbtRng Sbtut" 9() tltty peYied is s8tis}acteyY, the sbtCCeSSeF

10 CentF8cteF (eF sbthCentF8cteF) she,zz eifa the E1'1'tpleyee centinbted e1'1'tpleyment btndeF the te1'1'1'lS 8nd

11 cenditiens estahlished by the sbtCCeSSeF CentFacteF (eF sbth centFtlcteF) eF 8S FCtJbtiFed by fflW.

12 (7) lUI centfflcts Sbt8ject te this Sectien inclbtde a pFe'p'isiel~ in which the centF8cte1'

13 ag1'ees te FetJbtiFC sbthCentF8cteF te cemply 'l;ith the ehlig8tien i1'1'lpesed by this Sectien.

14 (6) E1'ife1'cel~~ent.

15 (1) An Empleyee mt"e has net heen hiFCd eF h8s heen disch8Fged in ';Jiel8tien efthis

16 Sectien hy a sbtCCeSSeF CentFacteF eF its sbthCentfflcteF 1'1~8Y hYing 8n actien in the SbtpeFieF CebtFt ef the

17 State ef Cttlijefflia, 8S tlppFepFiate, 8gainst the sbtCCeSSeF CentfflcteF and, ".~hae tlpplic8hle, its

19 which the ';Jielatien centinbtes, ',,,'hiGh shall he calcbtlated 8t 8 F8te ~fce1'1'lpensatien net less th8n the

20 higha ef:

21 (i) The ava8ge 1'egbtfflF F8te 8}p8Y Fecei';Jed hy toie Empleyee dbtYing the last

22 th1'CC ye8Fs ef to'te Empleyee's e1'1'tple~~wnt in the Stt1'1~e eccHp8tien cl8ssijic8#en; eF

23 (in Thefinal FCgbtl8F fflte Feceived by the Empleyee.

24 (2) If the Empleyee is the pFCvailing p8Fty in 8ny sbtch leg81 actien, toie CebtFt

25 sha1l8',,;aFd FCasen8hle 8tteffley'siees 8nd cests 8Sp8Ft e.fthe cests FeceveFahle.
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1 (3) This Seetien is net intendetl te aettte tt pyivttte yight efttetien ttgttinst the City ttntl

2 Ctntnty efSttn l.
'
4'tmeisee.

3 (4) dbteeeSSey's Priey Empleyees. Netwithstttntling the pYe';isiens ejdbtBSeetien (e)
,

4 ttBeVe, tt Sbteeessey Centyttetey ey SbtBeentyttetey mtty Yeplttee ttn Empleyee ethe,."vise entitletl te Be

5 retttinetl pbtysbtttnt te this deetien with tt ]'Jersen empleyetl by the Ce''f;tFttetey ey SbtBeentffietey

6 eentinbtebtsly f8Y twelve menths priey te t,'1e eemmeneelflent e;f the Sbteeessey Cel'f;tyttet ey SbtBeentffiet in

7 tt etlptteity similtty te thttt pYepesetl btntley the sbteeessey Centyttet ey SbtBeentyttet. This Seetien shttU

8 tlfJfJly enly where t,'1e existing Emple:yee ef the sbteeessey Ce''f;tffietey ey SbtBeentyttetey weultl ethe,..,vise

9 Be Ittitl flit weyk ttS tt yesbtlt ej the ttWttytl ef t,'1e sbteeessey eentffiet.

10 (e) NeneeH'lplittnee with Wage Pye';isiens; Termintttien; Penttlty. Where t,'1e Centytteting

11 Offieer deteymines thttt tt Centyttetey fey the epeffitien ej tt ]'JbtBlie eit stYeet pttYking let, gttyttge, ey

12 ttbttemeBile steyttge faeility mtly htt';e ';ieltttetl the pye';ttiling wttge yeqbtiyements ej this deetien, the

13 CentYtteting Offieer shttU sel'f;tl ",..ritten netiee te the CentFttetey ej the pessihle ...ieltttien (tt "vieltttien

14 Hetiee"). In tttltlitien te ttntl ,vithebttprcjbttliee te ttny e#wYremetiy tt';ttiltthle, the Centytteting Offieer

15 H'f;tty teYminttte the Lettse, },Ittnttgement Agreement, ey Other Centffietbtttl Ayyttngement, in '/t!hieh ettse

16 the CentFaetey shttU net Be entitletl te ttny tttltlitienttl ptl)'Hwnt theyeen btnless within 30 tlttys ~fYeeeipt

17 ej the ';ieltttien I'f;etiee the Centyttetey htts either (i) ebtyetl the Yieltttiel'f; ey (ii) htts estttBlishetl by

18 tlentmentttry evitiClwe, indbttling Bbtt net limitetl te pttyyeU YeeeYtls, the tYbtth ttntl tteebtYttey efwhieh is

19 ttttestetl te by ttjfitltt';it, pre~fejeeH'lplittnee '/Vith the previsiens ejthis deetien. PeY]'Jbtrpeses fljthis

20 deetien, where tt Centyttetey fails te ptty ttt lettst t,"ze pyc,;ttiling Rttte ef Wages te EH'lple:yees weYking iH

21 pbtBlie eft street pttYking lets ey gttyages, the CentffieteY shttU htt';e "ebtYCtl the vieltttien" enee t,'1e

22 Centffietey reiH'f;BbtYSeS shwh EH'lple:yees by ptlying etteh intli';itibtttl the Bttlttnee efwhttt he ey she shebtltl

23 htt';e ettynetl in tteeeytittiwe "vith the yeqbtireH'f;ents ef this SeetieH. In tttltlitien te, ey iHStetttl ef

24 teYmil'f;ttting the Lettse, Mttnttgement AgYeement, ey Other CentyttetHttl Ayyttngement, where the

25 Cemytteting Offieerfintls thttt t,'1e Centyttetey htts willfuUy vieltttetl the YeqbtiYCH'f;ents ejt,"zis deetien, the
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1 Celitfficting Officer shall assess a penalty (a "willful vielatir:m penalty") il'! the shln~ ef$50 per day fer

2 each Empleyee fer each ticty t,Lw Centracter er Shlhcentracter fails te pay the Pre)'ailing Rate ef Wages,

3 shlch shims te he tiepesited in the fund ehlt ef '''p'hich the Lease, Management Agreement, er Other

4 Centfficthlal Arrangement is awarded. The Cent1'6ctil~g Officer shall inipese shlch willful 'p'ielatifJI~

5 pe/~alty regartiless efmz"ether the Centracter has chlred the )'ielcttien.

6 if) Cellective Bargaining Agreements. [Vet withstctntfing al'rything te the centraPj in this

7 Sectien, ifa Lease, Management Agreenwnt, er Other CentractHal Arrangement cenjlicts with an

8 existing cellective hargaining agreeme/~t te which a Centracter is a party, the cellecti'p'e hargaining

9 agreenwnt shall pre'p'ail. Hewever, the Centracter '/vlill he ehligated te n~alce geed f-aith cHerts te

10 ceniply with the reqhlirenwnts efits Lease, Manageme/~ti\green~ent, er Other Cent1'6cthlal Arrangenwnt

11 that de net cenjlict with the cellective hargaining agreement.

12 (g-) f..fl Preemption. Nothing in this Section shall be interpreted or applied so as to

13 create any power or duty in conflict with any federal or state law.

14 fhj W Effective Date and Application. This Section shall become effective 30 days

15 after it is enacted, is intended to have, prospective effect only, and shall not be interpreted to

16 impair the obligations of any pre-existing Lease, Management Agreement, or Other

17 Contractual Arrangement to which the City and County of San Francisco is a party, unless

18 such pre-existing Lease, Management Agreement, or Other Contractual Arrangement has

19 been amended after the effective date of this Section.

20 fi-) W Public Entities with Coterminous Boundaries with the City and County of

21 San Francisco. It is the policy of the City and County of San Francisco that all public entities

22 with coterminous boundaries with the City and County of San Francisco, including but not

23 limited to the Parking Authority of the City and County of San Francisco, adopt this prevailing

24 wage and employee transition period policy. The Board of Supervisors of the City and County

25 of San Francisco urges all public entities with coterminous boundaries with the City and
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1 County of San Francisco, including but not limited to the Parking Authority of the City and

2 County of San Francisco, to adopt this prevailing wage and employee transition period policy.

3 (fl fH Severability. If any part or provision of this Section, or the application thereof to

4 any Person or circumstance, is held invalid, the remainder of this Section, including the

5 application of such part or provisions to other Persons or circumstances, shall not be affected

6 thereby and shall continue in full force and effect. To this end, the provisions of this Section

7 are severable.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SEC. 21C.4. PREVAILING RATE OF WAGES REQUIRED FOR THEATRICAL WORKERS. I

Ca) Prevailing Wage Requirement. Every Contract, Lease, Franchise, Permit, or

Agreement awarded, let, issued, or granted by the City and County of San Francisco for the

use of property owned by the City and County of San Francisco must require that any

Individual El'npleyee engaged in theatrical or technical services related to the presentation of a

show, including, but not limited to, workers engaged in rigging, sound, projection, theatrical

lighting, videos, computers, draping, carpentry, special effects, and motion picture services be

paid not less than the Prevailing Rate of Wages, including fringe benefits or the matching

equivalents thereof, paid in private employment for similar work in the area in which the

Contract, Lease, Franchise, Permit or Agreement is being performed. All Contracts, Leases,

Franchises, Permits or Agreements subject to this Section shall include a provision in which

the Contractor agrees to comply with, and to require Subcontractors to comply with, the

obligations imposed by this Section.

ftt1 U2.l Definitions. For purposes of this Section, the following definitions shall apply to

the terms used herein:
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1 (1) "Centfflcting Ojfica" shttllmettn ttny ejJica eF empleyee e.,£the City ttnti Cebtnty e.,-f

2 &in Pffllwisce ttbttheFizeti te enteF inte tt CentFttct, Lettse, l.'4:ttnchise, PeFmit, eF AgreementfeF the

3 epeFtttien ejpfflpel"ty e~vnetiby the City ttnti Cebtnty ej&in PFttncisce.

4 ~ ill "Contract, Lease, Franchise, Permit, or Agreement" shall mean an

5 agreement with the City and County of San Francisco for the use of property owned by the

6 City and County of San Francisco, but shall not include any contract, lease, franchise, permit,

7 or agreement for:

8 A. Celebration of a marriage, domestic partnership, or similar civil union,

9 B. The presentation of a show to which the public has free access when

10 the show is in a public park, on a public street, or on property under the jurisdiction of the Port

11 Commission.

12 C. Any permit or agreement to engage in film production pursuant to

13 Chapter 57 of this Code or under the circumstances set forth in Section 57.7 of this Code,

14 D. Any show on property under the jurisdiction of the Arts Commission,

15 or

16 E. In any circumstance where application of this Section would be

17 preempted by federal or state law,

18 F. Any show for which the time required for the set-up is three hours or

19 less and the number of individuals working on the set-up is no more than two.

20 (3) "CentFttcteF" shttllmettn ttny PeFsen )like sbthmits tt hiti ttntil-fJF enteFs inte tt

21 CentFttct, Lettse, l.'4:ttnchise, Pamit, eFAgFeement ~vith the City ttnti Gebtnty ej&in PFttncisce feF t,Lw

22 bEse efpfflpel"ty ewneti by the City ttnti Gebtnty e.,£&in l.'4:ttncisce ttS set}8#h in t."ttis SoctieR.

23 (4) "Enqpleyee" shttll mettn ttny intii'~idbtttl engttgeti in #wtttFicttl eF technicttl seFvices

24 Felttteti te the presenttttien efshews, il'tdbttiing, hbtt net lin'titeti te, )lp1eFlceFs engttgeti in Figging, sebtnti,

25 pFejectien, thetttFicttl lighting, -Pitiees, cenqpbtteFs, Mctping, cttrpentry, specittl effects, ttnti metien
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1 piCthtFC services en prepeFty ewned by tlw City and Cehtnty efSaI'f .."It'yancisce far a Centracter er a

2 shthcentracter. "EH'fpleyee" tlees net inclhtde a pasen v.41e is (a) a manegerial, supert>'isery, er

3 cenfidential emple:yee, including these eH'fpleyees whe we"tld he se defined under the Pair Laher

4 Standards 14£t; er (h) tlees netpessess er has net H'faintained a refJuiFCd eccupatienallicel'fse; er (c)

5 e1'l'lpleyedless #lan 15 hehtrs pa week.

6 (5) "Pasen" shall mean any indi)'idual, preprietership, partnaship, jeint ventbtre,

7 ceYpeffltien, limitedliahility ceHipalry, trust, asseciatien, er ether entity that may e1'l'lpley indi'~iduals er

8 enter inte centl'acts, er al'fY c8l'l'fhinatien thaefJj.f:

9 (e) ill "Prevailing Rate of Wages" shall mean that rate of compensation as

10 determined in Section 21 C. 7 inclhtding fringe hencfits er the matching efJhti'~lents thereeJ~ heing paid

11 te a H'fttjerity fJjtwerkers engaged in theatricaler technical se1"f;'ices related te the pl'esentatien ef

12 she)'"w, including, hhtt net liH'fited te, wer,1ters engeged in rigging, sehtnd, pffljectien, theaFricallighting,

13 ""idees, CB1'I'lphttel'S, dnIping, carpentry, special cffects, and H'fetien picture seRrices, ifa mtljerity f>jshtch

14 ,\!erkel's aFC paid at a single rate; if there is ne single rate heing paid te a mtljerity, then the pre'~iling

15 rate shall he that single Yelte heing paid te the greatest nhtl~'fha fJjt'l'verlcers.

16 f7) ill "Show" shall mean any live act, play, review, pantomime, scene, music,

17 song, dance act, song and dance act, or poetry recitation provided in front of a live audience

18 or recorded for the purpose of later presentation, but shall not include an event where a

19 person solely plays pre-recorded music or pre-recorded performances so long as no other live

20 performance is provided.

21 (8) "Suhcentl'act" shall mean and inclhtde any agFCement htnder er suherdinate te a

22 priH'fe Centract, Lease, l;iJ:anchise, Permit, erl\gFCement. "Shthcentracter" shall mean al'fY Persen 'l'vhe

23 entel'S inte a Suhcentract. .

24 (h) DetC1'1'1'finatien f>jPre)'ailil'fg Rate fJjtW8ge. It shall he the duty ejthe Beard f>jSupeRrisel's,

25 ffflH'f lime te time and at least ence during each calendar year, te fix and determine the PFC)'ailing Rate
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2 in theatricel er technical seA'ices releted te the presentatien ef she'i'ils, inclHding, hHt net lin'iited te,

3 werlcers engeged in rigging, seHnd, prejectien, theatrical lighting, "'idees, Ce1'l'tpHteFS, drtlping,

4 ceFpentry, special effects, end metien pictbl:re seA'ices, inclHding sHch fflte e}weges peidfer eJPertin~e

5 and helidey werle, which said Prevailing Rate e}Wttges shell he~ed and determined es fellews:

6 The Civil Sendce Cemmissien shall fumish te the Beard e}SHpeA'isers, within 60 deys tt}ter the

7 effecti)'e dete e} this Sectien, and en er hefere the first Mendey in IVeJPemher efeech sHhse{jHent yeer,

8 deta es te the Pre'ileiling Rate ef: Wages fer indi'ilidHals engeged in theatricel er technical seA'ices

9 releted te the presentatien ~fshews, inclHding, hHt net lin~ited te, werlccrs engaged in rigging, seHnd,

10 p1'8jectien, theetricallighting, 'lidees, cenipHters, drtlping, ceFpeHtry, special effects, end n~etien

11 pictHre seA'ices, inclHding sHch rate efwages paid fer e)'ertinw end helidey '.t?erlE, and t.~e Beard ef

12 SHpeA'isers shall, Hpen receipt e}sHch deta, fix and determine the Pre'ileiling Rate efWages fer

13 indi",idHals engaged in t.~eetrical er technical services releted te t.~e presenttttieH e}shews, inclHding,

14 hHt net limited te, ,Vf)r!,,"Crs engaged in rigging, seHHd, p1'8jectien, theatrical lighting, 'ilidees,

15 cenipHters, drtlping, ceFpentry, special effects, aHd n~etien pictbl:re services, inclHding sHch rate ef

16 wages paid fer evertime and helidey werle, as paidfer similer werle in the City and CeHnty efSan

18 Beem efSblpeA'isers shell remai1~inferceandshallhedee•.1.tedtehethePre.leiliHg Rete efWages

19 paid in private ef"tpleyt'lwnt fer sin~ilerwerle; Hntil #w same is chengetl by the Beerd e}SblpeA'isers.

20 In 8eteR'1'tining t.~e Pre'Ptliling Rate e}Wages, as prfJ'ilided fer in this Sectien, the Beartl ef

21 SblpeA'isers shell net he lin~itetl te the censideffltien efdatefitrnishetl by t.'1oe Civil Sendce Ce''i~missien,

22 hHt H'ley censider SHch ether e'ilidence blpen the sbtbject as the Beerd efSblpeA'isers shell deen~ preper

23 and thereblpen hase its determinetien blpen an)' er all ef t.'1oe dettt er eJPidence censideretl.

24 (c) l'lencempliance with Wttge PreJPisiens; Tem~i,~etien; Penalty. Where the Centracting

25 Officer determines that e Centracter fer Hse efpr8perty e%'1'wd by the City end CeHnty efSan
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1 F1'ancifice, e1' a fibthcentFtlCl81', may have ',delatetl the p1'e'l"aiUng '....age 1'ettbtirelnellffl ofthifi Sectien, the

2 Cent1'acting Offica fihaU fielltl written lletice 18 hie Ce,U1'acl81' ef the pefifiible vielatien (a "'/ielatien

3 netice"). In atltlitien 18 antl withebttpFCjbttlice 18 any etha re,.netly available, the Cent1'acting Office1'

4 may teffllinate the CenH'tlct, Leafie, F'Ftlnchifie, Pamit, er Agree",wnt, in which cafie hie Centracl8r

5 fihaU net he entitletll8 any atltlifienal payment thaeen btnlefifi v/ih1in 30 tlayfi ef receipt 8.f the ...delatien

6 netice hie Cfmtracter hafi eitha (0 cbtretl the vielatien er (ii) efitahUfihetl by decbtmentary evitlence,

7 indbttling hbtt net Umitetll8 payreU rece1'tlfi, the u=uth antl aCCbtracy efwhich ifi attefitetl 18 by 6jfitla'l"it,

8 preofofcempUance Wih1 the pre'/ifiienfi ef h'1ifi Sectien. Fer pbtFfJefiefi 8f thifi Mctien, ',,,,hae a

9 Centracl8r er Sbthcentracterfailfi 18 pay at leafit the Pre'l"aiUng Rate e.f WBgefi 18 E"''lpleyeefi afi

10 rettbtiretl by thifi Sectien, the Cent1'Bcl8r fihaU have "cbtretl hie 'I"ielatien" ence the Cent1'Bcl8r er

12 fihebtltl haw earnetl in acce1'dttnce Wih1 the rettbtire",wntfi ofthifi Mctien. In atltlitien 18, er infik!atl e.I

13 terminating #w Centract, Leafie, HBnchifie, Permit, er A.gree",wnt, "",hae the Centracting Officerfintlfi

14 that h'1e Centrac18r hafi wiUfttUy vielatetl hie rettbtirementfi ef thifi Mctien, the Centracting Offica er

15 hie Laher Sttlntlartlfi Enfercement Officer may tlfifiefifi a penalty (a "',villjitl 'I"ielatiell penalty") efnet

16 mere than 10 pacent ef the dellar amebtnt ef the CentFtlct, Leafie, FrBnchifie, Peffllit, er Agreement,

17 fibtch fibtmfi 18 he tlcpefiitetl ill hiefuntl ebtt efvji'hich the Centract, Leafie, Franchifie, Permit, er

18 Agreement ifi aWBFtletl er, ifnene exifitfi, the General ..T;J,tntl. The Centracting Officer er Laber

19 StantlaFth EnfeFcement Offica may il'1'lpefie fibtch ,villjul 'I"ielatien penalty regaFdlefifi ef ','p'hetha hie

20 CentFac18r hafi cbtretl the vielatien.

21 (tl) CeUective BaFgainillg AgFeC1'1'tenffl. Netwithfitantling anything 18 the centFary in thifi

22 Mctien, ifa Centract, Leafie, Franchifie, Peffllit, erAgree"'lent ce",jUctfi "'Idth an exifiting ceUecti'l"e

23 hargaining agreemmt te which a CentrBcter er Sbthce11trac18F ifi a pa1'ty, hie ceUecti'l"e haFgaining

24 agree",wnt fihaU prevail. Heweva, hie CentFacl8r er Sbthcentrac18r will he ehUgatetl 18 "'lake geetl

25
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1 faith ejfens ~8 c81'1'lply ',-Pith t."Lze 1'eCJHi1'C1'I'len~s ef i~s Cen~ffie~, Letlse, Htlnchise, PeR9ti~, 81' ll~g1'Ce''I'/;en~

2 ~htl~ de n8~ c8"iflic~ wi#t ~e c811ec~iJie Btl1'gtlining tlg1'Ce1'l'len~.

3 fe1 W. Preemption. Nothing in this Section shall be interpreted or applied so as to

4 create any power or duty in conflict with any federal or State law.

5 f.fi @ Effective Date and Application. This Section shall become effective 30 days

6 after it is enacted, is intended to have prospective effect only, and shall not be interpreted to

7 impair the obligations of any pre-existing Contract, Lease, Franchise, Permit, or Agreement

8 issued or entered into by the City and County of San Francisco.

9 fgj (gl Applicability to Existing Contracts, Leases, Franchises, Permits, or

10 Agreements. This Section shall only apply to Contracts, Leases, Franchises, Permits, or

11 Agreements entered into on or after the effective date of this Section.

12 fhf ill Severability. If any severable provision or provisions of this Section or any

13 application thereof is held invalid, such invalidity shall not affect any other provisions or

14 applications of the Section.

15

16 SEC. 21C.5. PREVAILING RATE OF WAGES AND WORKER RETENTION REQUIRED

17 FOR WORKERS ENGAGED IN HAULING OF SOLID WASTE GENERATED BY THE CITY

18 IN THE COURSE OF CITY OPERATIONS.

19 fa) Prevailing Wage Requirement. Every Contract awarded by the City for the hauling of

20 solid waste generated by the City in the course ofCity operations must require that any Individual

21 engaged in the hauling ofsolid waste be paid not less than the Prevailing Rate of Wages. including

22 fringe benefits or the matching equivalents thereot paid in private employment for similar work in the

23 area in which the Contract is being performed.

24 {-ttj (J2l Definitions. For purposes of this Section, the following definitions shall apply to

25 the terms used herein.
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1 (1) "City" ShClU 1'I'lettn #w City Clnd CtJbtnty efSCln PYClncisce.

2 (2) "CentYClcting Officer" shClU l'IWCln Clny efficer ey e1'l'lpleyee ef#w City ClbttheYif;ed te

3 en1eY inte Cl CentYClct en hehCllfeft,zw City.

4 fJ-f ill "Contract" shall mean an agreement with the City for the hauling of solid

5 waste, generated by the City in the course of City operations, to be performed at the expense

6 of the City or to be paid out of moneys deposited in the treasury or out of trust moneys under

7 the control or collected by the City. For purposes of this Section, "Contract" shall not include

8 (a) a permit issued under the Refuse Collection and Disposal Ordinance, Appendix 1 of the

9 San Francisco Administrative Code, or (b) a contract governed by the provisions of Chapter 6

10 of the San Francisco Administrative Code. Should the the Administrative Code be amended to

11 change the permit process contained in Appendix 1 to a franchise process. or any other process for

12 authorizing refuse collection and disposal within the City, it shall be City policy to require refuse

13 companies to pay the prevailing wage to any individual engaged in the hauling of refuse. recyclables.

14 compostables and solid waste within the City.

15 (4) "CentfficfeY" SI~ClU l'l'WCln Cll'ly Persen m~e sbthn'lits Cl hid ClntlleY en1eFs infe Cl

16 Centffict v~!ith the City fey the hClbtling efselid WClS1e generCl1ed by the City in the cebtyse ef City

17 epeYCltiens.

18 (5) "Ef'l'lpleyee" shttU 1'I'leCln Clny indivitibtClI engttged in the hClbtling efselid 'l'lClste,

19 geneFCl1ed by the City in the cebtYSC efCity epeYCltiens, fey Cl CentYClcfeY ey SbthcentYttcfeY. Pey pbtY[Jeses

20 e.,-fthis Scctien, "El'I~pleyee" shClU net inclbttle Cl Persen whe (Cl) is Cll'l'lttnClgeriCll, sbtpervisery, ey

21 cenfitlentiClI el'l~pleyee, inclbttiing these empleyees vihe vt'ebtld he se defined btntley the FCliy LClhey

22 Stttl'ltiClytis A:et; eF (8) tiees netpessC88 ey hClS net fl'lClintClined €I YefJbtiFed ecchlptttienttiliccnse.

23 (6) ill "Hauling" of solid waste shall mean collection and transport of solid waste

24 generated by the City in the course of City operations. For purposes of this Section, "hauling"

25
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1

2

3

4

shall not include "solid waste disposal" or "disposal" as defined in Section 40192 of the

California Public Resources Code.

(7) "Persen" sh8:11l'lw8:n 8:1'ry intlivitht8:1, fJFepriet:ership, fJ8:r#tership, jeint )'entbtre,

ceFpeF8:tien, limitetlli8:hility cel'l~p8:ny, tfflst, 8:sseei8:tien, er ether entity th8:t m8:Y e1'l~pley intli'p'itl:bt8:1s er

Contract.

Contr8:ct:eF.

(11) "Sbthcentr8:ct:er" sh8:1111W8:n 8:Ry Persen whe enters iJ~t:e 8: SbthCentfflct with tl

(h) Pre'p'{jiling Wage R8:te ReCfbtire1'l~ents.

ContF8:cts sbtbject t:e t.lzis Sectien sh8:11 indbttle 8: fJFe'p'isien in which the Contract:eF 8:grees te cemply

(2) ContFactbt8:1 PFevisien Concerning Pre'p'8:iling Wage R8:te ReCfbti1'C1'fwnt. All

weFk in the 8:re8: in ',vhich t,Ltc ContF8:ct is heing perfeFl'lwtl.

inelbttl:ing fringe henefits eF the m8:tehing eCfbtiv8:1ents there8j~ fJ8:itl: in priV8:te empleyl'lwnt feF simil8:F

E1'I~pleyee eng8:getl in the h8:btling 8j-fselitllV8:ste he fJ8:itl net less th8:n the Prev8:iling R8:te 8j-f Wages,

the h8:btling 8j-fselitl ',V8:ste geneffltetl: by the City in the cebtrse ef City epeffltions l'I~btst reCfbtire th8:t 8:Ry

(1) B8:sic PFe),8:iling Wage R8:te ReCfbtirement. EW1)I Contr8:ct 8:w8:rtl:etl by the City fer

(1{)) "SbthContfflct" sh8:11 me8:n 8:ny 8:greement btntler er sbthertlin8:te t:e 8: prime

f8j ill "Prevailing Rate of Wages" shall mean that rate of compensation as

single fflte heing fJ8:itl t:e t,Ltc gre8:test l~btl'l~her 8j-fwerkers.

f9f W "Solid Waste" shall mean "solid waste" as defined in Section 40191 of

the California Public Resources Code and includes material collected for "recycling" as

defined in Section 40180 of the California Public Resources Code.

determined in Section 21 Co7. inelbttl:ing fringe henefits or the m8:tehing eCfbtiv8:1ents thereef, heing p8:itl

8: single r8:te; if theFe is ne single rate heing fJ8:itl t:e 8: 1'I~ajerity, t,Ltcn the fJrev8:iling r8:te s"'8:11 he th8:t

t:e 8: 1'I~ajority efvvor,lcers eng8:getl in the h8:btling e.fselitl: waste, if8: majerity efsbtch ','p'erkers 8:re fJ8:itl8:t

I

enter int:e contfflcts, er 8:ny cemhin8:tien thereef.5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Wi#1, ctnti fe FCfjbtiFC SbthCentfflcfef'S fe cel'l'lp/y v/ith, the pf'e';ctiling %'tlge f'ctte FCfjbtiFCI'I'lent il'l'lpeseti by

2 this Sectien.

3 (3) Detef'I'I'lincttien e,lPf'e)·ctiling Rctte ejWages. It shctll he the tibtty ejthe Bectf'ti ef'

4 Sbtpavisef's, fyel'l'l time te til'lw ctnti ctt /ectst enoe tibtRng ectch cct/entiaf' yectf', fe fix ctHti tleteR'i'line the

5 Pf'e,...ctiling Rctte e;l Wages pctiti in pR,...ctte t!fI'I;pleyl'l'lent in #1£ Cityfef' intii.....itibtctls engctgeti in the hctbtling

6 efseliti W6Ste, inelbttiing sbtch f'ctte efwages pctitifef' e'...eFtil'l'le ctnti heliticty wef'lc, i'/hich sctiti PFC.....ctiling

7 Rctte e.l Wages shctll hejixeti ctnti tletamineti8s }elle~vs:

8 The Ci,...ilSef'vice Cel'l'll'l'lissien shctllJ'itmish fe tlw BectM efSbtpeRrisef's, within 15 tiays

9 tljta the cffecti'...e tictte ef this Sectien, ctnti en ef' hefef'e the}if'st Menticty in l"le';el"hel' efectch yCctf',

10 ticttct ctS fe the Pf'e,...ctiling Rctte ejWages }ef' intii,...itibtctls engctgcti in thc hctbtling efseliti ...~ctste, inclbttiil'lg

11 sbtch f'ctte ef'/tlctgcs pctM}ef' eVel'time ctnti helititty wef'k, ctnti thc Bectf'ti efSbtpcRrisef's shctll, btpen

12 f'eccipt ejsbtch ticttct, fiJI: ctnti tleteR'i'linc the PFC';Cf;iling Rctte ef Wages }ef' intli,...itibtct/s engctgeti in the

13 hctbtling efseliti v.'tlste, inelbttiing Sbtch f'ctte ej%Jctges pctiti}ef' e.....eFtime 8nti helMay wet\'c, ctS pctMIef'

14 similctf' wef'k in t,Lw City in pf'i,...ct1e emplfJYl'lwnt. Sbtch Pf'e.....ctiling Rctte ej Wages ctS sejixeti ctl'lti

15 tietef'mineti hy the Be8f'ti ejSbtpeRrisef's shctll f'el'l'lctiH il'l }8roe ctnti shctll hc tleel'l'leti te he the Pf'cvctiling

16 Rctte ejWagcs p8iti in pRVctte cmpleyment }ef' Sill'lilctf' wef'k; btntil the S8mc is ehctngeti by the Bectf'ti 0,/

18 In tleteR'i'lining the Pf'cvctiling Rctte ejWages, ctS pf'8vitieti }ef' in this Scctien, #10 Bectf'tl

20 Cel'l'lmissien, hbtt mtty censitlef' sbtch ethel' c,...itle,wc btpen thc sbthject ctS the Bectf'tl ofSupavisef's shctll

21 tleem pf'epef' ctnti theFCbtpen hctse its tleteRl'lincttien btpen ctl'l)' ef' ctll e./ the tlcttct ef' c,...itlence censitleFCtl.

22 (4) Ettjef'cel'lwnt E~/PFCVctilil'lgWage Rcttc RCfjhtiFCments. WhCFC thc Centf'acting Officcf'

23 ticteR'i'lines thctt ct Centf'ctcfef'}ef' thc hctbtling C?/selitli,.'tlste, ef' ct Sbthcentf'aCfef', mcty hct'...c ,...ielcttetl t.'1e

24 pf'cvctiling 'I''''tlgc f'cfjbtif'el'lwnts ejthis Scctien, the Centfflcting Offica shctll senti wRtten neticc te thc

25 Centf'ctcfef' e,/the pessihk vielcttien (ct "vielcttieH neticc"). In cttltlitiel'l fe ctntl withebttpf'ejbttlicc te 81'1)'
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1 etha re,nedy available, the C6ntracting Ojfica may termi'late h'1e C6ntFtlCt, in which case h'te

2 Centfflcter shall 'let be entitled te any additienal payment thaeen Hnless within 3f:) days ef receipt e,f

3 h'1e 'p'ielatien netta the Centfflcter has eitha (i) cHred the 'p'ielatten er (in established by decHHwntary

4 e'lidence, indHding bHt net limited te payrell recertls, h'te tYbth'1 and accHracy efwhich is attested te by

5 ttjfida'lit, preefefcemplia'lce with h'1e pre'p'isiens ef h'1is Sectien. Per pHrpeses ef this Scctten, whae a

6 C6ntracter er SHbcentfflcter fails te pay at least the Pre',,'8iling Rate efWages te EH'lpleyees as

7 refjHired by h1:is Sectten, h'1e C6ntracter shall have "cHred the vielatten" ence the C6,Uracter er

9 sheHld ha'p'e earned in accerdance with the refjHireHlents ef h1:is Scctten. In additien te, er instead ef

10 termi'lating the C6ntract, whae the C6ntracttng Officafinds h'1at h'1e C6,uracter has willfully 'p'ielated

11 the refjHireHwnts efthis Scctie'l, the C6ntracttng Offica er the Laber Standards EttferceHlent Offica

12 Hlay assess a penalty (a "v.'illful ...delatien penalty") efnet mere than 1f:) percent efthe dellar ameHnt ef

13 the C6'ltract, sHch SHms te be tH:pesited in h'1e flmd eHt e;,-fwhich the C6'ltfflct is awarded er, ifnene

14 exists, the Genaal PHnd. The C6ntracting Offica er Laber Standards En}8rcement Officer may iH'lpeSe

15 SHch )villful vielatien penalty regardless efwheh'1er the C6ntfflcter has cHred the vielatien.

16 (c) l¥erlca Retentien RefjHireHwnts.

17 (1) PHrpese. The City has an irnperta'Up1'6pRetary interest in Hlaintaining the stability e;,-fh'1e

18 wer!fferce engaged by a C6ntfflcter ill the haHling e;,-fselid waste generated by h'1e.City in h'1e ceHrse e;,.f

19 City epaatiens. Tliffleva e;,-feitperienced werkers resHUing frem a change in the City's C6ntracter

20 jeepardiz;es h1:e fjHality, cjficiency, and cest cjfecti'p'eness e;,-fsenrice preilided te the City Hnder h'te

21 SHccesser C6ntract.

22 (2) Werker Retentien RefjHircments. All C6ntracts ceilered by this Sectien shall iH'lpeSe h'1e

23 fellewing ebligattens en the C6ntracter fer Empleyees whe werk at least 15 heHrs pa week Hnder h'te

24 C6ntfflCt.

25
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(0 WheFe the Centfficting Officer ,'UIS given netice that a Centract has heen teffllinated er

ended, er ,....heFe a Centracter has give,~ netice ef sHch teffllil~atien, Hpe,~ ghriHg er Feceilring SHch

netice, as hie case n~tty he, the teffllinated er ending Centract8r shall, ~vithin te,~ 6ttys therefljter,

previde t8 the SHccesser Centract8r, hie ,~ame, date efhire, and emp~8YfflenteccHpatien dassijicatien

e.f each E1'I'lp~8Yee whe werks at ~east 15 heHrs per week Hnder the Centract. This pre'lisien shall a~se

ElfJP~Y t8 the SHhcentffict8rs efhie teR'l~inated Centract8r.

/fthe teffllinated Centffict8r has net ~earned the identity efthe SHccesser Centract8r, ijany, by

the time hiat netice was gi'len ef the CentFact teffllinatien, hie teR'i'linated Centract8r shall ehtain sHch

injeR'i'latien fFem the Centracting Officer. /fa SHccesser Centract8r has net heen a~vartiedby the end ef I
the 1() dtty peRed, the el'l~p~8Yl'I~ent injeffllatien rcferFed te in sH8sectien (c)(2)(i) shall he pre'lided te

the Centracting Officer at sHch time. WheFe a SHhcentract8r has heen teffllinated pRer t8 the

teR'i'linatien e.f hie Cent/'act, the teR'l~inated SHhcentract8r shall fer the pH1"fJeses ~f hiis pre'l'isien he

dee''i'led a teffllinated CentFact8r.

(ii) A SHccesser Centrtlct8r shall Fetain, fer a9{) day trtlnsitien el'l'lp~8Y''1''/;entpeRed. E1'I'lp~eyees

Vrrhe ha'l'e werked at ~east 15 heHrs per week and heen en'lp~eyedby the teR'i'linated Gentract8r er its

SHhc8l~tracters, ijany, fer the preceding twel:le l'I~enths er ~engerHnder the Centract, previding that

jHSt caHse tiees net exist te teR'l~inate sHch E1'I'lp~8Yee. The pFedecesser Centract8r's El'I'lp~eyees whe

werlted at ~east 15 heHrs per week shall he el'l'lp~eyed in erder ef their senieRty with hie predecesser.

This FefjHirement shall he stated hy the City iI~ all initia~ hid padttlges, RefjHests fer PF8fJesa~s, a,~d

RefjHests fer QHa~ijicatiensilrve~ving Centracts gevemed by hiis Sectien.

(iii) /fat any til'lw a SHccesser Centract8r determines hiat fewer El'I'lp~eyeesare refjHired te

pe1jeffll the new Gentact than were FefjHired hy the teffllinated Gentffict8r (and SHhcentract8rs, ijany),

the SHccesser Centract8r shall Fetain E1'I'lp~eyees by senierity wihiin thejeh dassijicatien.

(i'l') DHring sHch 9{) day peried the SHccesser GeHtracter (er SHhcentracter, '/v\iere ElfJplicah~e)

shalll'l~aintain a prcfeFentia~ hiring list efeligi8~e ce,;;'eFed E1'I'lp~8Yees net Fetained by the SHccesser
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2 Euitlitientll EH'tj9leyees.

3 ('p') Except tlS ppeilitled in sbthsectien (c)(2)(iii), dHring sbtch 9Q tltzy paied, the Sbtcccssep

4 Centptlctep(ep SbthCentfflctep, whae tlpplictlhle) shtlll rtet dischtlpge withebtt Ctlbtse tln El'I'lpleyee

5 pcttlinedpbtpsbttlnt te t."tis Sectien. "CtlbtSC," fepthispbtYpese, shtlll inclbt8e, hbtt Ifet hc lil'lfited te, t."tc

7 te tlny tlecisien te tePl'lfintlte the Centptlct ep Sbthcentptlct fep fFttbtd ep peep perjePl'/'f;tlncc, e*Clbtding

8 pePl'/'f;issihlc btnien pcltlted tlctivity.

9 hii) A:t t."te end 8j-fsbtch 9Q titlypaied, tl sbtccessep Centfflctep (ep Sbthcentptlctep, whae

10 tlpplictlhle) shtlll per:fePl'/'f; tl written perjePl'/'f;tlnce evtllbttltien fep etlch El'l'lpleyec pettlined pbtpsbttlnt te

11 this Sectien. If the EIHpleyee's perjePl'lftlnCe dHring sbtch 9Q dtly paied is stltisfactery, the sbtccessep

13 cenditiens esttlhlishcd by the Sbtcccssep Centptlctep (ep SbthCentfflctep) ep tlS pctjbtiped by ltl'lli'.

14 (3) Centptlctbttll PPe'",isien CencePl'ting We1'ka Retentien Retjbtipemcnt8. All Ce,'ftptlCts sbtbject

15 te this Sectien shtlll inclbttle tl pPeilisien in which t."tc Centptlctep tlgpces te cemply with, tlnd te pctjbtipe

16 Sbthcerttptlcteps 18 cemply wit."t, the ehligtltiens il'l'lpesed by this Sectien.

17 (4) Ertjepcel'l'f;Cnt efW8plta Retentien Retjbtipcmcnts. An El'I'lpleyee )Vhe htls net hccn hipcd ep

18 htls heen dischtlpged irt vieltltien 8j-f this Sectien by tl sbtccessep Centptlctep ep its Sbthcentptlctep mtty

20 Centptlctep tlnd, '/p'hae tlpplictlhlc, its Sbthcen(Ptlctep, tlnd shtlll hc tlwtlpded htlclt ptly, inclbtding the

22 8j-f ce1'l'lpenstltien net lcss thtln the higha of(i) the tlvatlge pegbtltlp fflte ofptly pcceived by the

23 Empleyee dHring t."te ltlst thpce yetlps ef #/:C E1'I'tfJleyce's el'l'lpleymertt in the stlme eccbtptltien

24 cltlssijictltien e1' (ii) t."te fintll pcgbtlB1' fflte ycceiiled by the El'I'lpleyee. If the El'I'lpleyee is the p1'e'p'tliling

25
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1 party in any sbteh lcgal aetjen, Hw CebtFt shall a'i\>'tlFd FCasenahlc atl8mcy's fecsal1d eests as paFt ofthc

2 cests FCce'p'cfflhlc.

3 (5) SbtCCCSSeF's PFier E1'1'lpleyccs. l'l8tltdthstanding thc pfflvisiens ofShthscctien (c), a

4 Sbtcccsser Centfflcl8r eF SbthCentFacter "nay FCplacc an E1'I'tpleycc ethcR~'isc cntitlcd 18 hc Fctaincti

5 pbtFSbtant 18 this Seetiel1 ",,'ith a pasen c1'l~pleyctihy hic CentFacter er Sbthcentfflcl8r centinbtebtsly feF

6 tlvelvc 1'I1enths prier 18 thc Cel'l1mCnCCl'lwnt efhic Shtcccsser Centfflct er SbthCentfflct j,1 a c6pacity

7 sil'l1ilar 18 #tat prepescti btnticr thc Sbtcccsser CentFact er SbthCentFact. This Scctien shall 6fJfJly enly

8 ','p'hcFC hic cxisting EI'I~pleycc of thc Sbtcccsser CentFacter er SbthCentFacteF ,WJbtlti ehicRvisc hc laM eft

9 weFk as a Fcsbtlt efhic awaFti ~lhic succcsser Centfflct.

10 (tl) Cellcctivc BaFgaining AgFCcmcnts. IV8tl\>'ithsttlntling anything 18 hic eentfflry in this

11 Scctien, ifa CentFact cel'ljlicts with an cxisting cellccti'",c haFgaining agFCcmcnt te which a CentFacl8F

12 er SbthCentFflCter is a party, thc cellccti'p'c haFgaining agFCcl'l1cnt shall pFc'Jail. Hewc'p'a, thc

13 CentFacl8r eF SbthcentFacter will hc ehligated 18 1'I1akc geed faith effeFts 18 cemply with thc

14 FCfJbtiFCmcnts ef its CentFact that tie net ee1'lflict with thc celicctiP'c haFgaining agFCcl'lwnt.

15 fej f..f.l Preemption. Nothing in this Section shall be interpreted or applied so as to

16 create any power or duty in conflict with any federal or state law.

17 if) N8 Cabtsc efActien Against City. This Sectien is net intcntled 18 cFCate a private right 8}

18 actien against hic City.

19 fg-f W Prospective Application. This Section is intended to have prospective effect

20 only, and shall not be interpreted to impair the obligations of any pre-existing Contract entered

21 into by the City. This Section shall only apply to Contracts entered into on or after the

22 effective date of this Section.

23 fhf (cl Severability. If any part or provision of this Section, or the application thereof

24 to any Person or circumstance, is held invalid, the remainder of this Section, including the

25 application of such part or provisions to other Persons or circumstances, shall not be affected

Supervisor Wiener
BOARD OF SUPERVISORS Page 25

01/04/2012

n:\government\ggutierrez\lross\ord prevailing wage specific services· cmte changes V2.docl



1 thereby and shall continue in full force and effect. To this end, the provisions of this Section

2 are severable.

3

4 SEC. 21C.6. PREVAILING RATE OF WAGES REQUIRED IN CONTRACTS FOR MOVING

5 SERVICES; NONPROFIT ORGANIZATIONS EXCLUSION.

6 fa) Prevailing Wage Requirement. Every Contract issued by the City and County of San

7 Francisco for Moving Services to be performed at any facility owned or leased by the City and

8 County of San Francisco, where such work is to be done directly under the contract awarded

9 (a "prime contract") must require that any Individual EH'lfJleyee performing Moving Services

10 thereunder be paid not less than the Prevailing Rate of Wages, including fringe benefits or the

11 matching equivalents thereof, paid in private employment for similar work in the area in which

12 the Contract is being performed.

13 ftff f.12l Exclusions. This Section shall not apply to the following:

14 (1) Non-profits. This Section shall not apply to a Contract where the Moving

15 Services are to be performed by a non-profit organization that provides job training and work

16 experience for disadvantaged individuals in need of such training.

17 (2) Prior Agreements. This Section shall not apply to agreements entered into

18 before the effective date of this Section.

19 (3) Contracts for $1000 or less. This Section shall not apply to contracts for

20 $1000 or less per moving service provider. Contracts may not be split for purposes of

21 evading the requirements of this Section.

22 W fhf Definitions. For purposes of this Section, the following definitions shall apply

23 to the terms used herein:

24 (1) "Contract" shall mean an agreement for Moving Services to be performed at

25 the expense of the City and County of San Francisco or to be paid out of moneys deposited in
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1 the treasury or out of trust moneys under the control or collected by the City and County of

2 San Francisco.

3 (2) "CentFtwting 0ffiCCF" shall1'l'tcan any ejfica eF c1'l'lpleycc efthc City al'td CeHnty ef-

4 San Ffflncisce aHblteRzcd 18 cnter inffl a Centfflct en bc.ltalfeft.'-w City and CeHl'tty ~fSal't l£r8ncisce.

5 (3) "CentFac18r" shall1'l'tcan any ..vasen whe sHbmits a bid anti/-eF Cl'tters in18 a

6 Cel'ttfflCt with bltc City and CeHnty 6fSan .'q:ancisce.

7 (4) "E1'I'lpleycc" shall1'l'tCan any inffl)'itlHal pc1'feFl'l'ting 11'teving sati'iccs as defincd

8 hacin. "Empleycc" decs net incz"ttle a pasen whe is (a) a manttgcRal, sbtpcni'isery, er ce1'1:fitlential

9 c1'l'lpleycc, inclHffll'tg thesc c1'l'lpleyccs whe v.'eHltl bc se tlcfincd HntleF thc .%ir Label" Sttlntlttrds Act..

10 (-§-) ill IIMoving Servicesll shall mean moving or handling of goods being

11 relocated under a contract for commercial moving services to relocate City offices, facilities ~

12 and institutions.

13 f6j ill IINon-profitll shall mean a non-profit corporation, duly organized, validly

14 existing and in good standing under the laws of the jurisdiction of its incorporation and (if a

15 foreign corporation) in good standing under the laws of the State of California, which

16 corporation has established and maintains a valid non-profit status under Section 501 (c)(3) of

17 the United States Internal Revenue Code of 1986, as amended, and all rules and regulations

18 promulgated under such Section.

19 (6) "..vcFsen" shall inclHtle any individbtal, fiFl'l't, pfflpRC18rship, partncrship,

20 cerpeFatiel't eF cembinatiel't thcrce.,+.

21 f7t W IIprevailing Rate of Wagesll shall mean that rate of compensation as

22 determined in Section 2C. 7. ,inclHding fringc bcne.fits eF thc 1'I'tatching cqHivalcnts thcFCef, being paid

23 18 a mtljerity efweFkas pc1'feFl'l'ting 1'I'le'ling sCpp'iccs, ifa l'I'ttljeFity e,f sHch werleas bc paid at a singlc

24 Fate,. if thac bc ne singlc Fate bcing paid 18 a 11'ttljeRty thcn thc pre'lailing Fate shall be that single fflte

25 being paid the gFCatest nHmba efv,'eFkers.

Supervisor Wiener
BOARD OF SUPERVISORS Page 27

01/04/2012
n:\government\ggutierrez\lross\ord prevailing wage specific services - cmte changes v2.doc I



1 (0) Deteffl'tintt#en efPl'e)·ttiling Rttte ef Wage. !t shttll he the fiHty ef#iC Bettl'ti efSHpe1'Visel's,

2 fFem time te time ttnti ttt lettst ence tiHl'ing etteh ottlentittl' yettl', tefix ttnti tieteffl'tine the Pl'e)'ttiling Rttte

3 ef Wages pttiti in pri'l8te empleyment in the City ttnti CeHnty efSttn ..v"ttneisce fel' MEwing Se"f't;'ices,

4 inelHding sHch l'ttte ef wttges pttiti fel' e'p'e1'time ttnti heliticty wel'k, which sttiti Pl'e'P'ttiling Rttte 9f Wages

5 shttll he fixeti ttnti tiete1'H'linetitts fellews:

6 The Ci'p'il So1'Vice Cemmissien shtlll fU1'1'lish te the Betll'ti efSHpe1'Visel's, en el' hefe1'C the fil'st

7 A/-entitty in l\le'p'e1'/~haefetlch yetll', titlttt tlS te #w Pl'evtliling Rtlte ef Wages fel' Meving Se1'Vices tlS

8 ptliti in priVtlte empleyment in tlte City tlnti CeHnty e./"Sttn ..v"tlneisce, il~elHtiing '''lElges fel' eve1'time tlntf

9 heliticty wel'k. The B9ttFti efSHpe1'Visel's shtlll, Hpen l'eceipt efsHch tittttl, fix tlnti tieteffl'tine the

10 Pl'eVtlilil~g Rttte ef Wages fel' Me'p'ing Se1'Vices, inelHtiing sHch l'tlte ef ''''''£loges fel' e'p'e1'time ttnti helititty

11 wel'k; tlS pttiti fel' similttl' wel'k in the City tlnti CeHl~ty efSttn ..v"tllwisce in pl'ivtlte empleyment. .SHch

12 P1'Cvtliling Rtlte e./" Wages ttS sejixeti tlnti tieteffl'tineti hy t,tiC BettM e;/"SHpe"f't;'isel's shtllll'emtlin in fa1'Ce

13 ttnti shtlll he tieemeti te he t.'ie P1'Cvtliling Rtlte efm~gespttiti in pl'ivtlte e1'/'lpley1'/~el~tfel' similttl' w61'k,

14 until the stlme is chtlngeti by the BettFti efSHpe1'Visel's.

15 In tiete1'1'/~ining the Pl'e'p'tliling Rtlte efWages, tlS pl'evitiedfel' in t.'1,is Sectiel~, the BettFti ei:

16 SHpe1'Vis61'S shtlll net he limiteti te the censitiel'tttien eftitttttfitR~ishetiby t.'ie Ci)'il So1'Vice Cem1'/~issien,

17 hHt mcty oensitiel' sHch ethel' evitience Hpel~ t.'1,e sHbject tlS the Betll'ti efSHpe"f't;'isel's shtlll tiee1'/~ pl'8fJel'

18 ttnti the1'CHpen htlse its tieteffl'tintttien Hpen tlny 91' tlll e;,t the tftlttt el' e'p'itie1'lce censitie1'Cti.

19 (tf) l'lenCel'i'lplittnce 'It>'ith Wage Pl'e'p'isiens; TeRfti1'ltttien; Penttlty. Whel'e the Centl'tlcting

20 Ofjica ef the City's Ltthel' Sttlntittl'tis Enfel'cement Ojfica tiete1'1'/~ines thtlt tl Cent1'tlctel' fal' Me'p'ing

21 So1'Vices 1'/~tty htt'p'e 'p'ielttteti t.'1,epl'e'p'tliling ;t>'tlge l'etjHil'ements efthis Soctien, t.ie CentFtlc#ng Offica el'

22 the City's Ltlhel' StttntitlFtis Enfel'ce1'/wnt Offica shtlll senti written netice t9 the Centl'tlctel' e;,tt.ie

23 p9ssihle )'ieltltien (tl "vieltltien netice"). b~ tltiditien te tll~ti witheHtpl'cjHtiice te tlny etha l'emedy

24 tt'P'ttiltlhle, the Cent1'tlcting Offica mtly tennintlte t.ie cent1'tlct, in which ctlse the Centl'tlctel' shttll net

25 he entitleti te tlny tltitiitientll pttyment the1'Cen Hnless within 30 tittys ef l'eceipt ef the 'p'ieltttien netice the

Supervisor Wiener
BOARD OF SUPERVISORS Page 28

01/04/2012
n:\government\ggutierrez\lross\ord prevailing wage specific services - cmte changes V2.docl



1 CentF8£ffJr has either (0 CltFetl the vieJtttifJn er (iO has eS1ablishetl by tiecltmen1ary evidence, indlttling

2 bltt net limitetl ffJ pttyfflll recertls, tlw tFf;tth ttntl ttCCltffiCY ef'l;hich is ttttestetl ffJ by ttffitla';it, pree.fe.f

3 cef'l'lplittnce H,'ith the pre';isiens ef this Soctiel'l. Per pltrpeses ef this Soctien, )'Y\z,ere tt CentffiCffJr fails

4 ffJ ptty ttt Jettst the Pre'PttiUng Rttte ef Wages ffJ intli'Pitittttls perjeffl'ling Mfning Services ltnder tt

5 Centffict fer Ale)'ing delVices, the Cel'ltFaCffJr shttll htt'Pe "cltretl1he vieJtttien" ence the Ce''ltrttCffJr

6 reif'l'lburses sltch intli'PitittttJs by PtlYing ettch intli';itlltttJ .the bttlttnce ef"...httt he er she sheltltl httve

7 ettffletl in ttccertlttnce with the refJ:ltirements rt-fthis Sectien. In tttltlitien ffJ, er instetttl efteffl'lil'lttting

8 the Centrttct fer Me';ing SelVices, where 1he Centrttcting Officer er the Office efLttber SttlntlaFtls

9 Enjarcef'l'lent finds thttt the CentfflCffJr htts wiUfully ';ieltttetl the refJ:ltirements rt-f this Sectien, the

10 Centfflcting Officer er the City's Lttber S1antlttFtls E't!ereef'l'lent Officer shttll ttssess tt penttJty (tt

11 ''',vill:fuJ ';ieJatien penttJty") in the Sltf'l'l rt-f$50 per tltty fer ettch Ef'I'lpJeyee fer ettch tltty the CentFttCffJr er

12 SltbCentffiCffJr.fails ffJ ptty the PrevttiUng Rttte efWages, sltch sltms ffJ be tkpesitetl in the funtl eltt rt+

13 which Centrttct is tl'tt;,artletl. The CentFttcting Officer er the City's Lttber Stttntlttrds Enjareef'l'lent

14 Officer shall impese sltch wiUjbd ';ieJtttien penttJty FegttFtlJess rt-fwhether the CentFtlCter htts cltretl the

15 ';ieJtttien.

16 (e) Verifictttien. The Centracter mltst pfflvide verifictttien rt-f cempJittnce "...ith the pre';isiens rtf

17 this Ortlinttl'lCe ltpen refJ:ltest by the CentFttcting efficer er the City's Lttber StttntlaFtls Enjarcement

18 Officer.

19 if) CeJJecti';e BttFgttining 14:greements. IVeP,...ithstantling ttnything ffJ the centfflry in this Sectien,

20 iftt Centract cenflicts with ttn existing cellecti';e bttrgaining ttgreef'l'lCnt ffJ which tt CentffiCffJr is a

21 pttrty, the cellecti)'e baFgttining agreement shall pre';aiJ. Hewe';er, the Ce1'ltffiCffJr will: be ebJigtttetl ffJ

22 mttke geetl.faith ejferts ffJ cempJy with 1he refJ:ltiref'l'lCnts ef its CentFttct that tie net cenflict with the

23 cellective bttrgttining agreement.

24 fg1 f..4l Preemption. Nothing in this Section shall be interpreted or applied so as to

25 create any power or duty in conflict with any federal or state law.
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1 (-/tf (cl Effective Date and Application. This Section shall become effective 30 days

2 after it is enacted. This Section is intended to have prospective effect only, and shall not be

3 interpreted to impair the obligations of any pre-existing agreement to which the City is a party,

4 unless such pre-existing agreement has been amended after the effective date of this Section.

5 fi-) ill Severability. If any part or provision of this Section, or the application thereof to

6 any Person or circumstance, is held invalid, the remainder of this Section, including the

7 application of such part or provisions to other Persons or circumstances, shall not be affected

8 thereby and shall continue in full force and effect. To this end, the provisions of this Section

9 are severable.

10

11 Section 2. The San Francisco Administrative Code is hereby amended by adding

12 Section 21C.7, to read as follows.

13 SEC. 21C.7. STANDARD PROVISIONS GOVERNING THE PREVAILING RATE OF WAGES,

14 WORKER RETENTION, AND USE OF EMPLOYEES FOR WORK UNDER CITY CONTRACTS

15 FOR CERTAIN SERVICES.

16 (a) Prevailing Wage Requirement. Every Covered Contract issued by the City and County of

17 San Francisco must require that any Individual performing services thereunder be paid not less than

18 the Prevailing Rate ofWages.
(

19 (b) Definitions. For purposes of this Section. the following definitions shall apply to the terms

20 used herein.

21 (l) "City" shall mean the City and County ofSan Francisco.

22 (2) "Contracting Officer" shall mean any officer or employee of the City authorized to

23 enter into a Covered Contract on behalfofthe City.

24 (3) "Contractor" shall mean any Person who submits a bid or proposal and/or enters

25 into a Covered Contract.
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1 (4) "Covered Contract" shall mean an agreement between the City and a Contractor

2 for the following services:

3 (i) "Motor Bus Services" as defined in Section 2iCi, subject to the provisions

4 ofSection 2iCi:

5 (in "Janitorial Services" as defined in Section 2iC2:

6 (iii) "Public Off-Street Parking Lots, Garages, or Storage Facilities for

7 Automobiles" as defined in Section 2iC3,'

8 (iv) "Theatrical Services" as defined in Section 2iC4,'

9 (v) "Solid Waste Generated By The City In Course of City Operations" as

10 defined in Section 2iC5,' and

11 (vi) "Moving Services" as defined in Section 2iC6.

12 (5) "Individual" shall mean any person who performs work under a Covered Contract.

13 (6) "Person" shall mean any individual, proprietorship, partnership, joint venture.

14 corporation. limited liability company, trust, association. or other entity that may employ or hire

15 individuals or enter into contracts.

16 (7) "Prevailing Rate ofWages " shall mean that rate ofcompensation, including fringe

17 benefits or the matching equivalents thereot being paid to a majority ofworkers engaged in the

18 services for which a Covered Contract is entered into by the City and County ofSan Francisco, ifa

19 majority ofsuch workers are paid at a single rate: if there is no single rate being paid to a majority,

20 then the prevailing rate shall be that single rate being paid to the greatest number ofworkers.

21 (8) "Subcontract" shall mean any agreement under or subordinate to a prime Contract.

22 (9) "Subcontractor" shall mean any Person who enters into a Subcontract with a

23 Contractor.

24 (d Prevailing Wage Rate Requirements.

25
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1 (l) Determination ofPrevailing Rate of Wages. It shall be the duty ofthe Board of

2 Supervisors. from time to time and at least once during each calendar year. to fix and determine the

3 Prevailing Rate ofWages paid in private employment in the City for Individuals engaged in services

4 under Covered Contracts including such rate ofwages paid for overtime and holiday work. which said

5 Prevailing Rate ofWages shall be fixed and determined as follows:

6 The Civil Service Commission shall furnish to the Board ofSupervisors on or before the

7 first Monday in November ofeach year. data as to the Prevailing Rate ofWages for Individuals

8 engaged in services under Covered Contracts including such rate ofwages paid for overtime and

9 holiday work. and the Board ofSupervisors shall. upon receipt ofsuch data, fix and determine the

10 Prevailing Rate ofovertime and holiday work. as paid for similar work in the City in private

11 employment. Such Prevailing Rate of Wages as so fixed and determined by the Board ofSupervisors

12 shall remain in force and shall be deemed to be the Prevailing Rate ofWages paid in private

13 employment for similar work. until the same is changed by the Board ofSupervisors.

14 In determining the Prevailing Rate ofWages, as provided for in this Section. the Board

15 ofSupervisors shall not be limited to the consideration ofdata furnished by the Civil Service

16 Commission. but may consider such other evidence upon the subject as the Board ofSupervisors shall

17 deem proper and thereupon base its determination upon any or all ofthe data or evidence considered.

18 For purposes ofthis Section. the Civil Service Commission shall provide data on and the

19 Board shall certify two components for each craft. classification. and type ofwork. which together shall

20 be deemed the "Prevailing Rate ofWages": (l) the basic hourly wage rate and (2) the hourly rate of

21 each fringe benefit. which together equal the hourly prevailing rate ofwages. The Civil Service

22 Commission shall provide this data to the Board ofSupervisors within 90 days ofthe effective date of

23 this Section.

24 (2) Contracting Officers. Each bid or proposal for a Contract shall include, on a form

25 provided by the Contracting Officer. the (a) basic hourly rate ofwages to be paid by the Contractor
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1 and Subcontractor. ifany. for each craft. classification. or type ofwork to be performed by Employees

2 under the Contract. and (b) for each required fringe benefit. the hourly cost ofeach fringe benefit. or

3 cash equivalent. the Contractor and Subcontractor. ifany. intend to provide. In meeting the Prevailing

4 Rate ofWages. no amount offringe benefit credit shall be used to reduce the obligation to pay the basic

5 hourly straight time or overtime wage rate. The Contracting Officer shall reject any bid or proposal

6· that does not include payment ofthe Prevailing Rate of Wages as defined in this Section. This

7 provision shall become operative after the Board ofSupervisors adopts a "Prevailing Rate ofWages "

8 under Subsection (c) (l ) that includes a wage rate and the hourly rate ofeach fringe benefit.

9 (3) Contractual Provision Concerning Prevailing Wage Rate Requirement. All

10 Contracts subject to this Section shall include a provision in which the Contractor agrees to comply

11 with. and to require Subcontractors to comply with. the prevailing wage rate requirement imposed by

12 this Section.

13 (4) Enforcement ofPrevailing Wage Rate Requirements. Where the Contracting

14 Officer or the Labor Standards Enforcement Officer determines that a Contractor or a Subcontractor

15 may have violated the prevailing wage rate requirements ofthis Section. the Contracting Officer or

16 Labor Standards Enforcement Officer shall send written notice to the Contractor of the possible

17 violation (a "violation notice" ).. In addition to and without prejudice to any other remedy available.

18 the Contracting Officer may terminate the Contract. in which case the Contractor shall not be entitled

19 to any additional payment thereon unless within thirty (30) days of receipt of the violation notice the

20 Contractor has either (i) cured the violation or (in established by documentary evidence. including but

21 not limited to payroll records. the truth and accuracy ofwhich is attested to by affidavit. proofof

22 compliance with the provisions ofthis Section. For purposes of this Section. where a Contractor or

23 Subcontractor fails to pay at least the Prevailing Rate ofWages to Individuals as required by this

24 Section. the Contractor shall have "cured the violation" once the Contractor or Subcontractor

25 reimburses such Individuals by paying each individual the balance ofwhat he or she should have
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1 earned in accordance with the requirements oUhis Section, plus an annualized rate ofinterest of ten

2 percent (10%). In addition to, or instead of terminating the Contract, if the Contracting Officer or the

3 Labor Standards Enforcement Officer finds that the Contractor has willfully violated the requirements

4 oUhis Section, the Contracting Officer or the Labor Standards Enforcement Officer, shall assess a

5 penalty (a "willful violation penalty") ofnot more than ten (10%) percent of the dollar amount of the

6 Contract, such sums to be deposited in th~ fund out ofwhich the Contract is awarded or, ifnone exists,

7 the General Fund. The Contracting Officer or Labor Standards Enforcement Officer may impose such

8 willful violation penalty regardless ofwhether the Contractor has cured the violation

9 (d) Transition Employment Requirements. The City has an important proprietary interest in

10 maintaining the stability oUhe workforce engaged by a Contractor or Subcontractor under a Covered

11 Contract. Turnover ofexperienced workers resulting from a change in the City's Contractor

12 jeopardizes the quality, efficiency, and cost-effectiveness ofservice provided to the City under the

13 successor Contract, All Covered Contracts shall impose the following obligations on the Contractor

14 and Subcontractor.

15 (1) Where the Contracting Officer has given notice that a Covered Contract has been

16 terminated or ended will be bid. or where a Contractor has given notice of5t:J6A. termination, upon

17 giving or receiving such notice, as the case may be, the Contractor ("ending Contractor") shall, within

18 ten days thereafter, provide to the Contracting Officer and the Purchaser successor

19 Contractor,for each Employee who worked at least 15 hours per week for the ending

20 Contractor. the name, date ofhire, number of hours and months worked in total for the

21 employer. wage rate. and employment occupation classification. of each Employee who \.....orl~ed

22 at least 16 hours per \.....eel~. This provision shall also apply to the subcontractors oUhe ending

23 Contractor.

24 If the ending Contractor has not learned the identity of the successor Contractor,

25 if any, by the time that notice was given of the Contract termination or ending, the ending
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1 Contrastor shall obtain sush information from the Contrasting OUieer. If a sueeessor

2 Contraetor has not been a'Narded by the end of the 10 day period, the employment

3 information referred to earlier in this subseetion shall be provided to the Contraeting Offieer at

4 sueh time. Where a Subcontractor has been terminated prior to the termination or ending ofthe

5 Contract, the Subcontractor shall for the purposes of this Section be deemed an ending Contractor.

6 All requests for bids for Covered Contracts shall include.. the information listed

7 above for Employees and shall notify prospective bidders about the Transition Employment

8 requirements of this Section.

9 (2) A successor Contractor shall retain. for a six-month transition employment period.

10 Employees who have worked at least 15 hours per week and have been employed by the ending

11 Contractor or its Subcontractors. ifany, for the preceding twelve months under the Covered Contract.

12 providing that just cause does not exist to terminate such Employee. The ending Contractor's

13 Employees who worked at least 15 hours per week shall be employed in order oftheir seniority with the

14 predecessor within job classification and shall be paid the Prevailing Rate ofWages to which they were

15 entitled when employed by the ending Contractor. This requirement shall be stated by the City in all

16 initial bid packages involving a Covered Contract.

17 (3) Ifat any time a successor Contractor determines that fewer Employees are required

18 to perform the new Contact than were required by the ending Contractor (and Subcontractors, ifany),

19 the successor Contractor shall retain Employees by seniority within job classification.

20 (4) During such six-month period the successor Contractor (or Subcontractor, where

21 applicable) shall maintain a preferential hiring list ofeligible covered Employees not retained by the

22 successor Contractor (or Subcontractor) from which the successor Contractor (or Subcontractor) shall

23 hire additional Employees.

24 (5) During the six-month period. the successor Contractor (or Subcontractor. where

25 applicable) shall not discharge without cause an Employee retained pursuant to this Subsection.
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1 "Cause." for this purpose. shall include. but not be limited to, the Employee's conduct while in the

2 employ of the ending Contractor or Subcontractor that contributed to any decision to terminate the

3 Contract or Subcontract for fraud or poor performance. excluding permissible union-related activity.

4 (6) At the end ofthe six-month period. a successor Contractor (or Subcontractor, where

5 applicable) shall perform a written performance evaluation for each Employee retained pursuant to

6 this Subsection. [{the Employee's performance during such six-month period is satisfactory, the

7 successor Contractor (or Subcontractor) shall offer the Employee continued employment under the

8 terms and conditions established by the successor Contractor (or Sub-contractor) or as required by

9 law.

10 (7) All Covered Contracts subject to this Section shall include a provision in which the

11 Contractor agrees to require any Subcontractor to comply with the obligation imposed by this

12 Subsection (d).

13 (8) Successor's Prior Employees. Notwithstanding the provisions of this Subsection

14 (d), a successor Contractor or Subcontractor may replace an Employee otherwise entitled to be

15 retained with a person employed by the Contractor or Subcontractor continuously for twelve months

16 prior to the commencement o{the successor Contract or Subcontract in a capacity similar to that

17 proposed under the successor Contract or Subcontract. This provision shall apply only where the

18 existing Employee of the successor Contractor or Subcontractor would otherwise be laid offwork as a

19 result ofthe award ofthe successor Contract.

20 (9) The retention requirements of this Subsection (d) shall not apply where there is no

21 successor Contractor or Subcontractor. For example, where a Contract is for services over a single

22 day, week, or month for a discrete nonrepeating event there is no successor and the retention

23 requirements described herein are inapplicable.

24 (10) For the purposes o{this Subsection (d) on Transition Employment Requirements

25 only, the term "Employee" shall include any person who performs work under a Covered Contract but
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1 shall not include an individual who serves in a managerial, supervisory, or confidential capacity,

2 including those individuals who would be defined as such under the Fair Labor Standards Act.

3 (11) Enforcement. An Employee who has not been hired or has been discharged in

4 violation of this Section by a successor Contractor or its Subcontractor may bring an action in the

5 Superior Court ofthe State ofCalifornia, as appropriate, against the successor Contractor and, where

6 applicable, its Subcontractor, and shall be awarded back pay, including the value ofbenefits· for each

7 day during which the violation continues, which shall be calculated at a rate ofcompensation not less

8 than the higher ot·

9 (i) The average regular rate ofpay received by the Employee during the last

10 three years of the Employee's employment in the same occupation classification,' or

11 (iO The final regular rate received by the Employee.

12 If the Employee is the prevailing party in any such legal action, the Court shall

13 award reasonable attorney's fees and costs as part ofthe costs recoverable.

14 (12) This Section is not intended to create a private right ofaction against the City and

15 County ofSan Francisco.

16 (13) [(during the term ofa Covered Contract, a Contractor(or Subcontractor engaged

17 by said Contractor) violates the worker transition requirements ofthis Subsection (d), the Contractor

18 or Subcontractor shall be subject to the enforcement remedies as set forth in Subsection (c)(4 ),

19 including termination ofthe Contract or Subcontract and penalties for willful violation.

20 (e) Requirement ofEmplover-Employee Relationship.

21 (1) The City has an important proprietary interest in maintaining the stability of the

22 workforce engaged by a Contractor for a Covered Contract by ensuring that individuals working

23 pursuant to City contracts have the protections afforded by state and municipal laws governing

24 employment. In order for the City to maintain the integrity onts contracting process, the city's

25 prevailing wage laws ensure contractors a level playing field on which to bid for contracts. When
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1 contractors are allowed to classify workers as independent owner operators, contractors can appear to

2 pay the prevailing wage when in reality, after the owner operator's operating costs are taken into

3 account, the owner operator receives less than the prevailing wage for his or her labor. This outcome

4 contradicts one of the goals ofthe prevailing wage law. which is to provide for fair competition among

5 contractors, all ofwhom must pay workers, at a minimum, the same prevailing rate ofwages and

6 benefits. The City's proprietary interest is such that employment ofEmployees in an Employer-

7 Employee relationship shall be required for all work done under any Covered Contract.

8 (2) Every Covered Contract shall require the Contractor (and Subcontractors, ifany) to

9 perform said Contract. with Individuals employed by said Contractor or Subcontractor in an

10 Employer-Employee relationship as defined by California law.

11 (3) No Covered Contract shall be awarded by the City to a Contractor and/or

12 Subcontractor who proposes to perform the Contract with self-employed persons or independent

13 contractors.

14 (4) Ifduring the term ofa Covered Contract. a Contractor (or Subcontractor engaged

15 by said Contractor) engages any self-employed persons or independent contractors to perform the

16 Contract for a period ofthree (3) days or more, the Contractor or Subcontractor shall be subject to the

17 enforcement remedies as set forth in Subsection (c)(4), including termination ofthe Contract or

18 Subcontract and penalties for willful violation

19 (5) Contractors shall be fully responsible for the compliance ofSubcontractors with this

20 provision. Contractors shall be jointly and severally liable for any penalties assessed against their

21 Subcontractors in the event that the Subcontractor is unable or unwilling to pay a penalty.

22 (f) Preemption. Nothing in this Section shall be interpreted or applied so as to create any

23 power or duty in conflict with any federal or state law.

24 (g) No Cause ofAction Against City. This Section is not intended to create a private right of

25 action against the City.
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1 (h) Prospective Application. This Section is intended to have prospective effect only. and shall

2 not be interpreted to impair the obligations ofany pre-existing Contract entered into by the City. This

3 Section shall only apply to Contracts entered into on or after the effective date of this Section.

4 en Severability. [fany part or provision of this Section. or the application thereofto any

5 Person or circumstance. is held invalid. the remainder ofthis Section. including the application ofsuch

6 part or provisions to other Persons or circumstances. shall not be affected thereby and shall continue

7 in full force and effect. To this end. the provisions of this Section are severable.

8

9 Section 3. The San Francisco Police Code is hereby amended by amending

10 Section 3300C.1 , to read as follows:

11 SEC. 3300C.1. DEFINITIONS.

12 The following definitions shall apply throughout this Article:

13 (a) "Awarding authority" means any person that awards or otherwise enters into

14 contracts for security and janitorial or building maintenance services performed within the City

15 and County of San Francisco. except that the City and County ofSan Francisco is not an "awarding

16 authority" under this Section with respect to City contracts for janitorial services as defined in

17 Administrative Code Section 21C.2. because the worker retention prevailing '.fJage requirements for

18 those City contracts are governed by Section 21 C.2 and 21 C. 7 ofthe Administrative Code.

19 (b) "Contractor" means any person that enters into a service contract with the

20 awarding authority and who employs 25 or more persons.

21 (c) "Employee" means any person employed as a service employee of a contractor or

22 subcontractor who works at least 15 hours per week and whose primary place of employment

23 is in the City and County of San Francisco under a contract to provide security services,

24 janitorial services, or building maintenance services for the awarding authority. "Employee"

25 does not include a person who is (1) a managerial, supervisory, or confidential employee,
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1 including those employees who would be so defined under the Fair Labor Standards Act; or

2 (2) does not possess or has not maintained a required occupational license; or (3) is

3 employed less than 15 hours per week.

4 (d) "Person" means any individual, proprietorship, partnership, joint venture,

5 corporation, limited liability company, trust, association, or other entity that may employ

6 individuals or enter into contracts.

7 (e) "Public sector contractor" means any person or persons, firm, partnership,

8 corporation, or combination thereof, who enters into a contract with officers or employees

9 empowered by law to enter into contracts for the City and County of San Francisco for the

10 services governed by this Article.

11 (f) "Service contract" means a contract let to a contractor by the awarding authority for

12 the furnishing of service (as opposed to the purchase of goods or other property) and that

13 involves an expenditure or receipt in excess of $25,000 per contract and a contract term of at

14 least three months.

15 (g) "Subcontractor" means any person not an employee who enters into a contract

16 with the contractor to assist the contractor in performing a service contract and that employs

17 employees for such person.

18 (h) "Successor service contract" means a service contract with the awarding authority

19 where the services to be performed have previously been rendered to the awarding authority

20 as part of the same program or at the same facility under another substantially similar service

21 contract that recently has been terminated or has ended.

22

23 Section 4. Effective Date. This ordinance shall become effective 30 days from the

24 date of passage.

25
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1 Section 5. This section is uncodified. In enacting this Ordinance, the Board intends to

2 amend only those words, phrases, paragraphs, subsections, sections, articles, numbers,

3 punctuation, charts, diagrams, or any other constituent part of the Name of Code here Code

4 that are explicitly shown in this legislation as additions, deletions, Board amendment

5 additions, and Board amendment deletions in accordance with the "Note" that appears under

6 the official title of the legislation.
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City~

B : "~G;t1 ,I~
NDA M. ROSS
eputy City Attorney
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